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of the fact the are re­as in cases where noticesby plaintiff,
to be actions be sustainedto officersbefore canquired given
them. But this exhibition of the claim is not necessaryagainst

to debt,the existence of the which existed and needbefore,
not in the declaration. Suchbe averred averment seems

to benot usual in case of notices. See authorities cited in
Jackson, therefore,Mathes vs. 6 N. H. 107. is,R. There

defect thisno in respect.
Whethér the error in matter in shouldbar, whichpleading

abatement,been in would have been cured byhave plead
notover, if that had been the needpleading only exception,

be considered.now
The action be transferred to of commonmust the court

de-the of thefact,for trial of the issues butpleas, upon
murrer, there is

theJudgment plaintiff.for

a.vs. Coffin andBurnham

ofreasonto bereal estatea of an execution void, byappearsWhere uponlevy
to obtainof debthave an actionproceedings, the creditorin thean error may

this,andousted;has beenthat heshowingwithouta new execution,
beit voidrenderedproceedings apparentin the whichthe defectwhether

or not.of thethe face levyupon

Januaryrenderedcourt,thisofaupon judgmentDebt
term, 1830.

offeredthecommon pleas, plaintiffin thetrial,theUpon
Thedeclaration.described in histhe judgmentevidence■

judg-issued on saidthatshowed executionthendefendants
oftheand on 17th1830,.16th of January,on thement

tractsseveralfivewas uponfollowing extendedFebruary
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Burnhamof debtors. It ap-as theChester, the estateland, inof V8.
Coffin*five ofextent, tractsof the that thethe returnbypeared

directionsum, byat a grosstogether,wereland appraised
beone mightorder that no parcelinagent,of the creditor’s

severaland that saidrest,theredeemingwithoutredeemed
notandseverally,thewere fact owned debtorsbytracts in

jointly.
ahaving broughtthe plaintiffthatfurther appeared,It

of had failedland,of said tractsrecover oneof toentrywrit
in but no evi-extent;of defects thesuit on accounttheia

into whoon side show hadwas offered either beendence
the saidthe other four tracts since extent.ofpossession

a for the subjectverdict to theplaintiff,The court directed
the case.of this foregoingcourt uponopinion

Bartlett, cited 2 N. II.Bell, defendants,and for the Rep.
950; 4Tidd's Kent’svs. 2 Pr.85, Whiting Bradley;

vs,33,Bac. Abr. 3 N. R.434; 341;2 II. GreenCom.
vs. 15Pitcher;6 Taunt. Mass. R.202, RogersBailey;

172,6137, McLellan vs. Pick. vs.PoignardWhitney;
Smith.

Porter, French,P. for theand H. plaintiff.

J. It has been decidedParker, levy,that the made upon
formerlyexecution issuedthe the which isupon judgment

parcelsfoundation of this suit,the was void one ofand the;
it beenthe land taken has held thebyof against plaintiff.

H. Burnham vs. does306,N. Aiken. It6 notRep. appear
went the ofthe into the otherplaintiff possessionthat par­

ator who was in the of thecels, time commence­possession
objectedof action;this and it is thatment the plaintiff

in this becausecase,recover his him inlevy put pos­cannot
land,of the and that for aught appearssession which he is

still in undisturbed of of the five tractsthe fourpossession
embraced in the levy. objectionBut we think this cannot
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toavail. *The held be thevoid, plaintiffbeenlevy having
heis now intook his extent. If henothing by possession,
beis in as and timedisseizor, mayor ata"trespasser any

and mesneheld to account for the profits.ousted
law,is that at common after extentIt further anargued,

be no inlands, case,there could reextent unlessanyupon
until theextent insufficient its face—thatthe was upon

of if was made lands8,the Hen. an extent uponstatute 32
to the and wasdid not the creditordebtor,which belong

not have as the landsevicted, remedyhe could any —that
were the of thein this case actuallylevied upon property

debtor, 8, orthe is not within the statute of H.case 32
shallour statute that executionproviding anywithin when
andestate,or levied real oruponextended any personalbe

that such estate some partafterwards orappearit shall
of extent or todid not at time such levy belongthereof the

ancreditor maintain action of debtdebtor, maythe uponthe
it is denied that this was void andlevythe judgment —and

contendedface,its and fartherthereuponuponinsufficient
ain of the to obtainaction will lie favor plaintiffnothat

execution.new
was held void for aAiken,Burnham vs. this levyIn

objectionthe face of it. Anothernot uponreason apparent
was somewhat considered, wasalthoughwhich apparent,

well,there decided. It be in the first to con-may place,not
the distinction between an foundedwhether actionsider

where the is insufficient on its face,a judgment levyupon
is isthe defect not wellone where maintainedapparent, ;and

defence,it is is an end of thisif not there and fartheranyfor
defects inof the the islevy immaterial.whollyconsideration

clear theis no means that common lawby byIt the
creditor, who had extended lands which did not tobelong

have adebtor, extent,not newhis before themight statute
Hen. In vs. Andrews,of 32 8. Clerk Cro. Jac. 693, where

and JohnMayn Mayn wereJoseph andobliged jointly sev-
ain statute and there was anerally stapde, extent theupon
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toas belongingfarmRadnageandof uponlands Joseph,
farm calledsuchanywas neverin truth thereJohn, whereas

of the landsevictedwasthe creditorfarm and;Radnage
;granteeto hisJohn, byentered as belonginginto which he

ata new ashavehe should extentthe was whetherquestion
ofthe statuteor a reextentJohn, uponlawcommon against

that theargued8. The attorney generalthe 32 Hen.
“ extent John atMayna new againstshould havecreditor

‘ extended as the landslaw the lands; beingthe common for
! lands,not such it ishaving anyof John and heMayn,
‘ itand at all: for is voidvoid as no extentmerely merely

a new‘at the common and he shall have extent. Butlaw,
1 whereof the conusor wasif he had extended land disseizor

had as feoffee conditionby title,‘or defeasible orupou other-­
1 which thenevicted;had been afterwardswise, forasmuch
‘as the extent and he hath received itwas once andgood,
‘ of the towards ofpart thereof hisprofits payment hedebt,
‘could not have the common butany remedy by law, was
‘to have a reextent the statute.” “And inby thereofproof
‘ he relied 30,the Book E.upon 1,Year Vouch. 297, where
‘land in value delivered which was not thebeing plaintiff’s

he had a‘land, new extent.” —On the other side it was
that as he hadargued “the lands of one well delivered in

‘extent, which he shall hold until he be satisfied, although
‘ the lands of the other be orevicted, that there never were
‘ such landsany delivered in extent, yet he shall never have
‘a new extent theagainst other ; for takenhaving satisfae-
‘ tion of the one the law intends when(which he takes his
‘ land theby he shallliberate,) never resort to have the land
‘of the other.” —The court were not agreed, Winch and
Hutton ofbeing thatopinion as the case was, the creditor
could not have a new aextent or re andextent; if he could
have it, ityet could not be butgenerally, a scireupon facias.
But andBromley Doddridge doubted, because no oflands
John were theupon matter extended, but it is voidmerely
against him; but they agreed that if any ofpart John’s
land had been well extended it had been otherwise.
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beIf it that a rea-supposed mightthere be semblance of
son in that there no new extent whereholding could be

of andlands one are the isdelivered to hold until debt paid,
to of delivered,the title fails as where lands two arepart—or

the title fails to oneand as the lands of of them —because
creditor in such case hold until the debtmaythe the residue

is it that be; is evident what little reason therepaid may
in such case has no a wherewhatever in caseapplication

at oflands are a satisfactionthe delivered certain value in
debt.the

vs. thatRhodes, held,Linacre cited 5 was87,In itCo.
taken“notwithstanding the conusor in a statute bestaple

‘ statuteyetand his and lands on the sameescapes, goods
‘ be thefor the and the whichmay extended, actionescape

satis-­is nosheriff,has the for theagainst escape‘plaintiff
1 inof the debt.”—And in citedWilliams,faction Jones vs.

“it werecase, was two mensame that whereadjudged,the
‘ execu­in and was died indebt, one taken andcondemned

then,”of lawful.” “Andthe the other wastion, yet taking
“ if thethatcourt,it the wholeCoke, bywas resolvedsays

havemaydebt in thein dies execution plaintiffdefendant
for divers rea­aexecution orelegit, facias,a bynew fieri

“ It would be mischievous tois,reasonThe fourthsons.”
‘ default inany him,to his debt withoutloseplaintiffthe

be done,a new execution should forif‘and no mischief
but the landsliable to his new executionbewould‘nothing
in all equitylaw andwhich indefendant,theofgoods‘and

‘ it isof his debt. Andsubject to the paymentto beought
‘ theof lands ofhas executionthe plaintifflike wherenot
1 evicted,the lands are thereafterwardsanddefendantthe
‘ newhe should not have8, anyH.of 32the stat.before
‘ valuable,was andof the landsthe executionexecution, for
‘ and for ofavoidinga :satisfactionlaw forinaccounted
‘ execution,be but valuableone orthere shouldinfiniteness
‘ at law exe-;the common butwith satisfactionexecution
‘ andexecution, thereforeof is no valuablebodythecution
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‘ athe after his death shall new execution tillplaintiff have
‘he has had a valuable which is the end andexecution, fruit
*of his suit.”

If this it be intended that of lands inby execution which
the creditor took and could hold was accountednothing
valuable, while execution of the of the debtor whobody

or was not thevaluable,died distinction is muchescaped
sound. Inmore fanciful than neither case would any thing

the creditor have beenvaluable to Nor would itreceived.
“be for of infiniteness” tonecessary avoiding refuse the

a new execution where his extentplaintiff had wholly failed,
unless it would an infinite number ofrequire executions to
obtain an actual satisfaction. The two cases are substan-

alike. In both an to obtaintially satisfaction hasattempt
been In both it notmade. has succeeded. In the one case

would thethe return show taken tobody thecompel pay-
ment, which is said to be a technical in thesatisfaction;
other, land seized to debt;the but insatisfy neither any
satisfaction in fact received : and there is equal reason for

that the creditor show the loss ofholding might the land in
one in order to obtain a newcase,the as that heexecution,

should in the beother to show thepermitted loss of the
Fanciful technicalities, whichbody. make distinctions
differences,without are of theunworthy common law ; and

reasons thus stated in thethe 5th Coke, why the plaintiff
anot have newshould execution after an eviction of the

lands taken on the first, seem to partake very much of that
character.

“a,Litt. 298In Coke Coke Notasays, it appeareth by
‘ ofthe the'said act of 32 H.preamble 8 and diversby books,
‘ aafter full andthat perfect execution had by extent returned
‘ of record,and there shall never be any reextent upon any
‘eviction if; but the extent be insufficient in law, there may

out a new{go extent.” —There is herenothing confining
new extentthe to cases of insufficiency theapparent upon
of it;face and how can that be a full and perfect execution

extentby an which is void and ?passes nothing
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ondebtR. which was92,In Tate vs. 9 Mass.Anderson,
of thea on facewere thethe defects apparentjudgment,

distinctionthis,taken of nor anybut no notice isreturn,
court that debtor’sthis account. The thesayonattempted

is thatconsequencetitle not affected the Thelevy.was by
andbefore,of asthe defendant is the owner his inheritance

force,that unaffectedthe declared on remains injudgment
done theby under execution.any thing

“ it hasit is33, said,In Green vs. 3 N. H. Rep.Bailey,
‘ insuffi-been in if an extent beheld this thatalways state,
‘ theland, judgmentthe face of it tocient theupon pass
‘ towill lieunsatisfied, and that of debtremains an action

resultthe it.” that the‘enforce of It is not saidpayment
fromwould not be the if the insufficientsame extent was

do discoverface,matter not its and we notapparent upon
for a Theany operation,sound reason making distinction.

in bothdebtor,as it the sameboth creditor and isrespects
canthe creditorcases. The his ;debtor hold landsmay

the debtit to show whytake and will be difficultnothing ;
other,theand notcase,should be in the onedischarged

inmattershowupon mayIf the debtorany principles.
by it,nothing passedavoidance of the thatlevy, and prove

creditorfor theit,ofthe title underpurpose defeating any
new executionshow similar in to obtain amay matter order

bindit shouldupon his There is whyno reasonjudgment.
estopped,the and is notone not the If theother. debtor

have hismay property,neither is the creditor. the oneIf
is noTherethe other have revived.may his judgment
a newobtainingin bymischief this doctrine. The creditor

fact avoidsand inunavailable,execution his to beadmits levy
this fact toit showhimself, so that the need onlydebtor

recover of land.possession his
case,Should we thathold, with the defendant in this

no is notthere is new to when the levybe hadexecution
its face, we that it neveruponvoid also to hold couldought
bybe theavoided defect.debtor for suchany
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The statute of 1791, a BatcheWerproviding remedy scireby facias
tfaaoa.a execution,obtain new where theto lands extended did
r"u"'u"""!to the and thedebtor,not morebelong recent statutes giv­

ofthe creditor an debt inaction such case,ing (N. H.
show that it must haveLaws been103,) understood that

athere was sufficient where theremedy failedlevy through
for it isdefect; incredible that theany legislature should

to creditor a newhave intended thegive execution where
of ahad levied the lands thirdupon person,he and to leave

without where he hadremedyhim hisdischarged exe­
a on lands inby levycution which fact tobelonged his

debtor, but to which he had noacquired title reasonby of a
defect in the whether latent orproceedings, apparent.

satisfied, therefore,We that aare creditor is entitled to an
to newaction of debt obtain a asexecution, well where the

ofextent the first is void reason matterupon by not appa-
face,rent its as theupon objectionwhere appears by the

itself.return
Judgment the plaintiff.for

Batchelder vs. Wason.

goodson andan execution has been levied which haveWhere beenchattels,
to the he can noand over maintainsold the action tocreditor,proceeds paid

ground, goodsthe thea that the were notobtain new execution, upon property
the orthe he has refunded thus tendereddebtor,of until itreceived,money

thatfor purpose.

Debt a the trial the plaintiffUponupon judgment.
in in the declaration.evidence statedgave the judgment

It an issued thatupon judgmentthat executionappeared
goodsNovember the next certain were24, 1828, dayand on

von. vm. 15


