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The statute of 1791, a BatcheWerproviding remedy scireby facias
tfaaoa.a execution,obtain new where theto lands extended did
r"u"'u"""!to the and thedebtor,not morebelong recent statutes giv­

ofthe creditor an debt inaction such case,ing (N. H.
show that it must haveLaws been103,) understood that

athere was sufficient where theremedy failedlevy through
for it isdefect; incredible that theany legislature should

to creditor a newhave intended thegive execution where
of ahad levied the lands thirdupon person,he and to leave

without where he hadremedyhim hisdischarged exe­
a on lands inby levycution which fact tobelonged his

debtor, but to which he had noacquired title reasonby of a
defect in the whether latent orproceedings, apparent.

satisfied, therefore,We that aare creditor is entitled to an
to newaction of debt obtain a asexecution, well where the

ofextent the first is void reason matterupon by not appa-
face,rent its as theupon objectionwhere appears by the

itself.return
Judgment the plaintiff.for

Batchelder vs. Wason.

goodson andan execution has been levied which haveWhere beenchattels,
to the he can noand over maintainsold the action tocreditor,proceeds paid

ground, goodsthe thea that the were notobtain new execution, upon property
the orthe he has refunded thus tendereddebtor,of until itreceived,money

thatfor purpose.

Debt a the trial the plaintiffUponupon judgment.
in in the declaration.evidence statedgave the judgment

It an issued thatupon judgmentthat executionappeared
goodsNovember the next certain were24, 1828, dayand on

von. vm. 15
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Wason,as ofexecution,Eatcheider the propertyof theseized virtueby

wason. sale, 08,of the toamountingand and thesold, proceeds $20
execution, was returnedof the whichin satisfaction

balance afterwards paid.and theinsatisfied part,
raised,of the wereout which 08of the goodspartA $20

factto it was not in38, appearedin valueamounting $11
did anyWason. But it not thatappearofthe property

fromthe of thatrecovered value propertyhad everperson
onofficer, or the had ever paid any thingthe that plaintiff

of it.account
interest,and38,A was taken for said sum ofverdict $11

uponthe of this the above case.subject to courtopinion

thetoFrench, for the Theplaintiff. propertyH. F.
of and coulddebtor,38 not that theof wasamount $11

theof withoutto his debtsnot be theapplied payment
ofthe is that the titleof owner. It a rulegenerallicense

andfree actbe lost without his ownthe owner cannottrue
from suchanreturn officer of satisfactionconsent. Any by

to theeithersucha can transfer no inright property,source
realit thenor divestit,to of canor the purchasercreditor

The propertyof of his in suchany property.owner rights
remainsis made stillout of which such satisfactionapparent

assert hisand heowner, maythe of theproperty original
itto and he thinkmay proper.whenever whereverright

athe has not is still liablealready it,If the officerclaimed
an For theseto action it or its value.any moment for

not to be shown that thethe statute does itrequirereasons
the actualhas in fact been recovered of officer—anproperty

toand to recover theamountinga sameright thing,recovery
as the debtor is concerned.so far

that the realis,as this case owner of thereallySuppose,
anhas which isaction,levied commenceduponproperty

bethe officer. Should the creditoragainst obligedpending
the heto wait conclusion of that suit before can hissatisfy

debtor,out of the and beof thusjudgment theproperty
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in and Batchelderlose debtkept suspense, perhaps Ms ?entirely Should

vs.
Wason,to satisfactionhis right the of adepend upon event suit to

which he is not a andparty, over which he can have no
? Or,control if the officer has aeffected settlement with

owner ofthe the shall theproperty, creditor be toobliged
this transactionprove private between ?strangers

The tostatute, obviate difficulties of this kind, wisely pro-
vides that it shouldonly that theappear was notproperty

notdebtor’s, and that thethe creditor should be compelled
was in fact theto show who owner.

for the defendant.Bell,James

ofParker, 4,J. The revised statute July 1829, enacts
“ that when execution shall be extendedany or levied upon
‘ or and itestate,real shallany personal afterwards appear
! estatethat such or some thereof didpart not at the oftime
‘ extentsuch to the thendebtor, and inbelong such caseevery
1 creditor,the his executors or administrators, may commence
‘ anand sustain action of ondebt, the upon whichjudgment
! issued,execution debtor,such the hisagainst executors or
‘ and recover whichadministrators, the amount formay the
‘ andaforesaid remain due unsatisfied.”reason Aecpxitably

timesimilar had existed for someprovision previous.
a is real estate toWhere made which thelevy upon debtor

takes He is anothing.no the creditortitle,has trespasser
land which has been setif he enter the off toupon him, and

has been received,of as thecourse, nothing debt, notwith-
remainslevy,the due andequitably unsatisfied.standing

a onin estate thelevy personalBut case is different.
is sold,the and thepropertyThere money fromarising the

is over to thesale creditor. Hepaid receives in this way
an actual satisfaction of execution,his and so long as he
holds the as his own cannotmoney thatallege any isthing

orlegally due to him.equitably
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whichthe moneyThe in this .case has receivedplaintiff
wasit. Itand he still holdsexecution,hiswas due upon
it isa of whichpartof certain goods,raised from the sale

it notBut doesto the debtor.did notnow alleged belong
refund,toever be called onthe willthat plaintiffappear

if Theto so required.docompelledhe could bethator
and theof theliable to the owner goods,bemayofficer

circumstancesto Under suchbe liable him.notplaintiff
anddue to theto be equitably plaintiff,nownothing appears
thatshownshould bebe sustained. Itaction cannotthis

or theto the owner,refunded the moneyhadthe plaintiff
it,toleast that he had all; relinquished rightatofficer or

it he his suit.to before commencedgive upofferedand
New trial granted.

Poplin Hawke.vs.

attesta-and of the duethe of thedevising, testator,The capacitypower sanity
subjectsrelatingand all of a areto the will,questionstion, propervalidity

longthe consideration of the the sofor and the ofcourt;probate probate will,
isit remains conclusiveas suchunrepealed, upon questions.

to a modegain havingsettlement realIn order under the fourth pre-by estate,
thein ofthe statute the ofscribed value the interest whichJanuary 1,1796,

to one hundred andowns must amount dollars.fiftyparty

Assumpsit family,for of Moses Thom andthe support
in the oftheir settlement townto havepaupers, alleged

Hawke.
athe and verdictissue,The cause was tried upon general

of courtfor the to thissubject opiniontaken theplaintiff,
the case.followingupon

was inIt admitted that Moses Thom was 'once settled
needHawke —that he and his and stood infamily poorwere


