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Sallyvs.Daniel Martin.Knox

itbutbein the consideration of must notthe proved,assumpsit, onlypromise
must be as laid in the declaration.proved

another, affordsgeneral,In a advancedone to tobepromise by byrepay money
at thegrounda sufficient to that was advanced request,presume the money

ofB aand on account of the But a A to portionpromisor. paypromise by
brought againstthe which B in a real actionmight defendingincurexpenses

theto to thatwas held not afford a groundsufficienthimself, presume money
so to sustain a countadvanced at the and on of aswas accountrequest A,

for to A’s use.money paid

Assumpsit. in the first count was,The laid thatcontract
the of consideration that the de-1830,on 9th inJanuary,

of andfendant was heir seizedCochran, deceased,James
James,of of saidand certain lands as heir thepossessed

deedand that in life-time, bythe said had his datedJames
1815,the 20th of certain lands to theJanuary, conveyed

the the plaintiff’with defendant promisedplaintiff warranty,
to one of costs and of de-pay him theeighth part expenses

bya certain suit then and Noahfending broughtpending,
M. a ofKnox,Cofran said to recover the landpartagainst
conveyed to the Jamesplaintiff Cochran,the saidby with
warranty as aforesaid.

There was also a count for laid outmoney and ex-paid,
pended.
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Februaryatissuetried the generalwas uponcauseThe
the plaintiff,forconsenta takenverdict byandterm, 1835,

case.followingtheuponof courtto thesubject opinion the
in thependingthere was1830,of January,9thOn the

bybroughta of entrywritcounty,in thiscourtsuperior
thisinKnox, plaintiffDaniel theNoah Cofran againstM.

Knoxwhichin Allenstownlandscertaincase, to recover
datedCochran,of a deed of Janiesvirtueclaimed to hold by

to himsame landstheand1815, conveying20,January
warranty.with

the saidofheir-at-lawandwas daughterdefendantThe
; anyever hadthat sheit did notbut appearJames Cochran

the James.saiddescent, devise,or frombyestate byreal
adefendant madetheJanuary, 1830,9thOn the said

writto saidinwith the relationin writing plaintiffcontract
the saidofafter that the claimwhich,by statingof entry,

unjust, sheasCofran in that suit was consideredNoah M.
ex-theofto one partthe himpromised plaintiff pay eighth

saidof the suit.pense defending
moneyathe sum ofAnd plaintiff, having expended large

suit,that de-in this action thedefending againstbrought
to onerecover of the sum so himeighth part byfendant

expended.

Peaslee, for the plaintiff.

Sullivan, for the defendant.

J.,C.Richardson, delivered the ofopinion the court.
Whatever legal claim the plaintiff in fact havemay

the defendantagainst reason ofby the contract instated
first itcount,his is very clear that no claim which is stated

in the declaration can be sustained theupon evidence offer-
ed at the trial.

In the first place, the count not asspecial is laid.proved
The contract stated in that is, the defendant,count that
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Knox ofheir,ashad landsandheir,that she wasin consideration
Martin. certainato himpaytheCochran, promised plaintiffJames

againsta suitthe of defending broughtof expensesportion
toconveyedCochran hadto lands which Jamesrecoverhim

warranty.withhim
whichfact the intereststated is inconsideration hereThe

liable, byshethe suit, beingdefendant had to defendthe
Cofran,to Jamesof the real assets her fromreason descended

to hismake good warranty.
des-bylandsno anyBut there was evidence that she had
ap-thennotdidcent or devise from James Cofran. Itby

liableherthat she hadpear any that could renderthing
interesthis ofupon covenant warranty, anyor that she had

whatever in suitthe which was the plaintiff.pending against
The consideration, then, stated in the count,first is not

at all, and isproved there no that the canpretence verdict
stand thatupon count. For it is a rule,well settled that
the ofconsideration a promise must not be butonly proved,

Chitty'sit must provedbe as laid in the 1declaration. .Pl­
295 and 303.

theIn next theplace, countgeneral for ismoney paid,
not thesupported by evidence.

itIf had been shown that the defendant was the heir of
andCofran,James had real assets by descent him,from

theperhaps plaintiff might have recovered thisupon count;
for then the money expended by plaintiffthe havemight
been considered as expended in some measure on her ac-
count.

So if it had appeared that the plaintiff was induced to
defend the writ of theentry by defendant’s request, perhaps
this count havemight been sustained.

But it does not thatappear the defendant had any interest
in the event of the real action, or that this plaintiff under-
took to defend it at the request of the defendant. For

thataught appears, her topromise apay portion of the ex-
waspenses that of a mere togratuity, enable the plaintiff
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moneyThean claim.unjustagainsthis rightto defend
of suitthatin the defencethen, theby plaintiffexpended,

and notuse,ownas for hisbe considered expendedmust
is not sustaineddefendant, byof the and this countfor that

13­4 5 do. ; Chitty'sevidence N. P. 223;the C.Esp.
; 2D. E. Ev. 93.204;Pl. 340­ 7 Starkie's&

ad-cases, moneyThere are in which a to repaypromise
advanced,be would afford a sufficient groundvanced. or to

advanced, advanced,that it was or to be at theto presume
and on account of thethe But hererequest pro-promisor.

mise was to bear a of thethe whichportion expenses plain-
tiff inincur amight suit himselfdefending brought against

it—and seems to us that not,the alone does underpromise
all the circumstances disclosed case,this afford any groundin

that theto presume money the hisexpended by inplaintiff
wasdefence,own at the or onexpended request account of

the defendant. For that heraught appears, promise may
an acthave been unlawful of maintenance. And before the

action is sustained on this count, it not toought only appear
that the was advanced onmoney account of the defendant,
but that it was advancedlawfully on her account.

For these reasons, the
Verdict is set aside aand new trial granted.

Clough.Davis vs.

A declaration in an action for maliciously acommencing againstsuit plain»the
tiff where nothing was due fact,should allege that or in some terms set forth

asubstantially probablewant of cause, and thethat suit is terminated.

In an action for maliciously suing processout for a larger sum than was due to
the creditor, in order thereby oppressto plaintiff requirethe and tohim obtain
bail in greatera amount, the declaration ought to set forth actuallythe sum
due, or aver itthat not beyondwas a certain sum.

Case. The &c.,declaration alleged that the defendant, at,


