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moneyThean claim.unjustagainsthis rightto defend
of suitthatin the defencethen, theby plaintiffexpended,

and notuse,ownas for hisbe considered expendedmust
is not sustaineddefendant, byof the and this countfor that

13­4 5 do. ; Chitty'sevidence N. P. 223;the C.Esp.
; 2D. E. Ev. 93.204;Pl. 340­ 7 Starkie's&

ad-cases, moneyThere are in which a to repaypromise
advanced,be would afford a sufficient groundvanced. or to

advanced, advanced,that it was or to be at theto presume
and on account of thethe But hererequest pro-promisor.

mise was to bear a of thethe whichportion expenses plain-
tiff inincur amight suit himselfdefending brought against

it—and seems to us that not,the alone does underpromise
all the circumstances disclosed case,this afford any groundin

that theto presume money the hisexpended by inplaintiff
wasdefence,own at the or onexpended request account of

the defendant. For that heraught appears, promise may
an acthave been unlawful of maintenance. And before the

action is sustained on this count, it not toought only appear
that the was advanced onmoney account of the defendant,
but that it was advancedlawfully on her account.

For these reasons, the
Verdict is set aside aand new trial granted.

Clough.Davis vs.

A declaration in an action for maliciously acommencing againstsuit plain»the
tiff where nothing was due fact,should allege that or in some terms set forth

asubstantially probablewant of cause, and thethat suit is terminated.

In an action for maliciously suing processout for a larger sum than was due to
the creditor, in order thereby oppressto plaintiff requirethe and tohim obtain
bail in greatera amount, the declaration ought to set forth actuallythe sum
due, or aver itthat not beyondwas a certain sum.

Case. The &c.,declaration alleged that the defendant, at,
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“ theandinjure, imprisontomaliciously intending oppress,
a writ,officeof the clerk’s (whichoutplaintiff,” purchased

“ thecaused&c.,afterwards, on,andit set forth at large,)
forandarrested,betowrit,the sameforce ofplaintiff, by

which thewrit, plaintiffbail to the sameof sufficientwant
&c.,to our<fcc.,committed, gaol,”not to beobtain,could

“ of twelvethe spacewas forwhere the detainedplaintiff
' pro-­Cloughsaidfact that thesaysand the inplaintiffdays;
1 thefortheand his said writ against plaintiffcured prosecuted
‘ forbailtohimof the holdingpurpose oppressing plaintiff,and
‘ saidtoa was due from the plaintiffsum thanmuch larger
' wanton maliceand was in the; guided byClough premises
‘ ;the plaintiffand a to injuredesire and and defraudoppress
‘ writ afore­hisand if said hadthat Clough only prosecuted

heto said Clough,said for what was due from the plaintiff
‘ to a writand bail suchcould have sufficientprocured good
‘of the said theClough against plaintiff.”

amongThe defendant demurred and assigned,specially,
causes, :others, the vizfollowing

was with-was not that the arrest madeThat it1. alleged
and sufficient cause.justout

waswhat sumdid not set forth2. That the declaration
to for whichClough,from Davis saiddue and saidowing

washis action brought.
ever beenit was not that said action has3. That alleged

any wayin terminated.
in demurrer.Joinder

Fletcher, Hutchins, defendant,and for theKentS. fy
Ie; 15,PL note Salk. Robins vs.246,2 Chitty’scited

vs. 1; ; 80,Fisher Bristow215,Doug. Fsp. Rep.Robins
; 4 vs.1974,vs. French Burr. Farmer Com.Kirk Darling;

a 1on case 5;Action the C. Gwil.conspiracy,Dig., for
Bac. 95.

Bartlett, Steele, Jr.,and D. for the plaintiff.
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Davisthe de-stated in plaintiff’sJ. ThePahkeR, grievance vs,
Clough.tointendingdefendant, maliciouslythat theis,claration

certain writout a fromhim,and purchasedoppress imprison
bethe to arrest-clerk, and caused plaintiffoffice of thethe

bail, to be committed to prison,and want ofed, for sufficient
ofthis was clone for thedetained :—that purposeand there

than was duefor a much sumlargerto bailhimholding
the defendantthat acted fromfrom the plaintiff,—and

a to and defraud.oppressandmalice, design
had not a de-that the defendant legalIt is not alleged

athe or that he had not lawfulmand against plaintiff, right
a suit the to the was re-to commence in court which writ

that the not have beenturnable, might lawfullyor plaintiff
on the demand which the helddefendantimprisoned against

certain,is it that was sodue,him. Nor stated sum thatany
excessthe or that the was notmight indebt-appear, plaintiff

ed a certain sum. Nor does itbeyond the de-fromappear
claration thethat action is terminated.

It to beseems well that insettled, order to ansustain
action for a malicious theprosecution, declaration should set
forth that the former suit is 1determined. Saund. 228, b,

Chitty's;note­ 2 . 299, note d; Hobart’s 267, a,Rep.Pl­
Waterer vs. Freeman; Gilb. in LawCases and Equity,
214, vs.Jones 1 80,Givin­ ; Kirk vs.Esp. French; Doug.
215, vs. Bristow;Fisher 2 D. E. 225, vs.Morgan&

debt,Hughes. And if there was no the better isopinion
that the declaration should that or inallege fact, some terms

forth,set a wantsubstantially, of probable cause. Metcalf's
Yelverton, 105, a, note 22; Wils. 302, Goslin vs. Wil-

cock; 2 Chitty’s 298,Pl. note 1 D. E.y; 544, John­&
stone vs. Sutton; 4 Mass. 435, White vs. 3Dingley;
Day’s 432,Rep. Starling vs. Adams. Contra­—­Gilb.
Cas. 189; 2 Wils. 147, vs.Chapman Pickersgill.

It bemay understood, however, that in this case some-
thing was due, and that this is intended anas action for ma-
liciously suing out a writ for a larger sum than towas due
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was in factthe andcreditor, something due, requiringwhen
for such itto bail to answer sum. Butlargerhim procure

in defen-state, terms,to that thenot sufficient generalis
a for the ofwritmaliciously purchased purpose holdingdant

abail for sum than was due to him.largertothe plaintiff
in such case should how wasdeclaration muchallegeThe

was no of action be-that there causeprobableor averdue,
and then forth the whichamount,a certain set processyond

1 vs.14,Salk. Savilmaliciouslydefendant purchased.the
vs. 1Roberts; 376, Cattel;2 Wils. Smith Camp.Rep.

139,3;vs. Embden­ Barn.Wetherden Cres.295,Rep. &
ym.; 503,1 Ld. Robbins vs. Rob­vs. Debnam­Austin Ra­

declaration,in some books that suchAnd it is saidbins.
15,suit 1 Salk.show that the was terminated.shouldalso,

Pl. 294, note e.C.; 2S. Chitty’s
aeither as an action for malicious prosecutionConsidered

forin or a suitwhen was fact asdue,of a suit nothing
declar-sum,to thebail in an excessivemaliciously holding

demurrer well takenand theinsufficient,isation
theJudgment defendant.for

Fellows.vs.Fellows, Libt.,

givestate todivorce, thisfor the libellant must reside withinof a libelIn case
; returnablefiled and madeand the libel must bejurisdictioncourtthe

resides, libel, havingtheexcept wherecounty the libellantthe wherewithin
ordered, in some othercounty, a has returnablein such notice beenbeen filed

in some otherto be filedpermittedhascounty, or where the court the libel
county of the residence.thecounty, and has ordered a notice returnable in

divorce, be aof there shouldcruelty allegedextreme is as the causeWhere
of; actscomplainedof the acts of and when such havespecification cruelty

cause fortranspired, the somerecentlynot evidence furnished should show
delay application.themakingthe in


