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Walker vs. Cochran and a.

Where, in individual,the absence of an a member of his in in-family gives his
voice, on applicationthe of selectmen,the objec-and it is received without
tion, they doom,cannot as in of neglect give invoice,case to anin without
notice that the so notgiveninvoice in is satisfactory.

inThe clause the statute theauthorizing pleascourt of common to abate taxes
(t such articles and mattersupon poweras the selectmen having the of valu­

judgmentshall in the of the courting overvalued,”have does not in aapply
wrongfully individual,the selectmen have andcase where doomed an assess­

property possess.for he notwhich doeshimed
taxation,doomright personselectmen a is andthe without who liabletoWhere

compelled, by property, tax, maya seizure of his apayto the he havehe is
atcase, trespass,in or election.remedy his

Trespass andfor and certaintaking goodsconverting
of the plaintiff.chattels

aand filed briefthe issue,defendants generalThe pleaded
ofas and assessorsstatement, forth that selectmensetting

of thein the taxesassessed theNew-Boston, they plaintiff
aastakenwereand that the1830, goodsfor the yeartown

of taxes.for the saidnon-paymentdistress
evidence,init appearedin thetrial, pleas,the commonAt

calleddefendants1830, theof April,on second daythat the
in-that onabsence, andinof the hisplaintiff,houseat the

in, amongfamily gavea of hisfor invoice memberhisquiry
old. Theyearsand heifers threecow,one twostock,other

heifers,and twocowsthe for twotaxed plaintiffdefendants
that theto provetendingthe trial offered evidenceand on

of theonethatorheifers,twotwo cows andhadplaintiff
three yearsawas heiferallegedwhich the plaintiffcreatures

four winters.winteredbeenhadold,
had beenheiferif saidalso contended thatdefendantsThe

at thesupposedwinters ifonly, yet theywintered three
andwinters, thereuponhad been wintered fourthat shetime

forcow, over-valuation,it was a ofas a caseherinvoiced
over-The courtnot be sustained.action couldwhich this
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juryand the that if the defend-the instructedobjection,ruled
cows, but one wastaxed for two whenants the plaintiff

one,in fact had but itand when the wasin, plaintiffgiven
did not forfor he andthe property possess,taxing plaintiff

ifbe evenmaintained,this action mighttaxationsuch illegal
one of the heifersthat had beensupposedthe defendants

winters.fourwintered
forreturned a verdict the thehaving plaintiff,juryThe

theto directions, andforegoing movedexcepteddefendants*
trial.for a new

for the defendants.and Dodge,Farley
an action the select-against1. No citizen can maintain

inhim over-taxationbyfor sustainedany injury bymen
of whichanyof an over-valuationconsequence property

ofhave to him.thethey power valuing
is statute,created which at thebyWhen new rightany

a it,for ofanytime remedy infringementsame provides
be and no other. 3that must Mass. 309remedy pursued, ;

100;Pick. 4 N. II. I N. H. R.44;6 Mass. 6 527Rep. \
12 466: 115 292: Mass. Mass. 364. ThePick.339;

isto assess taxes undoubtedly whollyof the selectmenright
1827,The ofon statute. statute which authorizesfounded

aassessment, easyhas andprovided cheap,the convenient
all cases ofof in over-taxation. The 14th sec-redressmode

of the act H. Laics authorizes andtion (N. empowers,559)
in all cases,to abate sufficientprovidedthe selectmen cause

an toshown, appellate jurisdictionand theis commongrants
of suchall of over-valuationin cases articles and mat-pleas

have ofas the selectmen the Herepowerters isvaluing.
byan and statute. Thisadequate complete remedy provided

Ofis the selectmen.not course areremedy against they
not least if had the ofliable, they powerat thevaluing

and it had,creature in is contended; they for,question
2. If due inquirythe defendants after were satisfied that

cows, one,the two in fact he orhad had butplaintiff though
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if that onewere satisfied creature taxed as a cowthry had.
»•' wintered four butwinters,been in fact it had beenthough

three, in case of two cowseither had thethey power valuing
to him.

is essential that theabsolutelyIt selectmen should possess
a of judicialand exercise sort discretion in theascertaining

of isBesides,amount each one’s it evidentproperty. very
that the intended that should have thethey powerlegislature

the of individual. This iseveryof propertyvaluing
the of a in ofclear, from cases over-valua-remedyprovision

But as as ascertain the and kindtheytion. soon quantity
itself theAscertainingthe law fixes its price.of property,

andis, then,and kind to itsequivalent fixing price,quantity
theof which statutepower valuing contemplates.the

in aliable for an error of caseNo officer is judgment,
judicialhe is called to exercise a discretion.where

towere calledcase, uponIn the the defendantspresent
had win-in beenquestionwhether the creaturedetermine

valu-wasitsDetermining ageor four winters.threetered
anrequiredthem. Itthe statuteThis gaveit. powering

theyin thatan errorAnd forof judgment.theirexercise
is supported by highof the caseThis viewliable.notare

;Pick. 100;5 Mass. 559 610 R. 117;Mass.authority.
88.1 N. H. Rep.

estate,taxed for anyliable to bewas3. If the plaintiff
it-be maintainedaction cananywill not lie. Iftrespass

be case.must

for the plaintiff.Gove

and thein,wasinvoice givenThe plantiff’sJ.Parker,
was notTheto doom. plaintiffno righthadselectmen

of in orderAprilwhole monthat thehometo remainbound
todo not appear-The selectmenit in personally.to give

when theyand placetimeof any particularnoticegivenhave
Theythe inhabitants.ofthe invoiceto receivewould meet

inof family,one hisandof the plaintiff,at housecalled the
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be theitbehalf, invoice, may presumed byin hishis gave
none in on account ofHad beenauthority. givenplaintiff’s

have doomed him. 3absence, theyhis probably might
White,vs. But as they received300, MusseyGreenleaf

and never theobjection, uponthe invoice without called
tohim noticefurther, any appear, theyorplaintiff gave

in,the invoice so evencould not tax ifbeyond givenhim
a of some fraudu­erroneous, upon discoveryit was unless

122, vs.7 N. H. Tucker Aiken a.lent Rep.concealment. &
in abeen member ofbyinvoice hishaving givenThe

other,to intaken no measures give anyand hefamily, having
it was to have been done withoutshownhe might (unless

tax forto a fourfold anybe liable propertyhis authority)
but that is not the case here. Noconcealed ;fraudulently

him for fraudulentlyto assess propertywas madeattempt
under theproceeded, supposi­but the selectmen;concealed

not to setin, downgivenpropertythat he possessedtion
in; or,invoice had been in thegivenas if nopropertysuch

law, to assess him to theirof the ancient accordinglanguage
“ and Lates 70. Hav­doom.” Colonywill and Charters

is entitled to adoom,to the plaintiff remedy.no righting
and hasat the beentrial,it contended arguedBut was

ofthis is a casesaved, over-valuation,thatthe caseupon
is bythe for an abate­remedy applicationand that plaintiff’s

been cited onauthorities have thisSeveral pointment.
Massachusetts,of but we can derive littlereportsfrom the

aof difference in thethem, on account statutes ofaid from
of that state underThe statute whichtwo states. thosethe

ifthat shallmade, enacts, any beperson ag­weredecisions
than his heproportion,rated more may ap­by beinggrieved

ifabatement,to make a reasonable andto the assessorsply
to the nextmay applyto suchdo, personsorefusethey

itand,of the making appearpeace,of sessionscourt general
relieved said court. 6byshall beover-rated, hethat he is

Danvers; 7 Mass.Inhabitants98,Pick. Osborn vs. The ­of
1807)1 (ed.vs. Mass. Laws 280.Little236, Greenleaf;

viii. 21vol.
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Walker thereremedy isThe for similar to thisover-rating that in
&Cochran a. for over-valuation.state

of sect.July 7, 1827, 14,The statute (N. H. Laws 559)
thethat selectmen abatemayenacts taxes,any provided

forreason such abatement besufficient shown “and if the;
or refuse to make suchdenyselectmen theabatement, per-

assessment,himselfconceivingson tax oraggrieved anyby
of to the courtby way ofmay apply petition common pleas,

the same who are makecounty, herebyin toempowered
the justiceorder in aspremises maysuch Provi-require.”

that such be madeded, application months,within nine &c.
“ ofAnd that the courtfurther, common shallprovided pleas

tohave abate articlesany taxes,not as to suchpower except
as theand matters selectmen ofhaving the valuingpower

and as toover-valued,shall have sums down ofset by way
for not an invoice where the doomeddoomage giving person

unable to an invoice.”givewas
above cited ofclearly shows,The that theproviso power

to abate docs notthe common extend to all cases wherepleas
is toover-rated. It is be exercised in casesan individual

theselectmen,the of thehaving power valuingwhere
and inover-valued ait;have cases where personproperty,
in andoomed for not ininvoice,been when factgivinghas

tounable one.givehe was
of 16, 1812,statute December theThe rateestablishing

estatesand rateable shall valued inat which bepolls making
taxes,direct shows is intended byand whatassessing

It in the andmany value,cases forprovidedover-valuation.
to the of the Thusselectmen.nothing judgment pollsleft

“ “to be valued at one anddollar cents” cows;were thirty
been wintered four winters,have each at centstwenty ;that

that have been wintered wintersstock,neat three only,all
and like theat ten cents.” In these cases selectmeneach

to make a valuation. Theirno waspower duty merelyhad
what of that thepropertyto ascertain individualdescription

the fixedand statute the value at it was towhichpossessed,
down in the invoice, without valúa-anybe set orappraisal
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ofdescriptionsin to otherthem. —But relation somebytion wf*er
&a~was the samebya different mode providedproperty,
—“

lands,with certain andexceptions,Buildings, unimproved
“ cent, realto at of one of theirwere be valued half per

‘ all stock or whether of; 'tanners, curriers,value property,
‘ or other intradesmen,blacksmiths theemployed business
‘ and all stock in oftrades,of their trade merchants, shop-
‘ traders,other the same at thereckoningorkeepers, average
‘ a at half offor oneyear, perthereof cent. —“allvalue
‘ andchaises, sulkies, coaches, other wheel ofcarriages
‘ ofor for the conveyance at half of onepleasure, persons,
‘ cent, of value.”their real N. H. Lawsper 551. theseIn

had ofthe selectmen the powercases orvaluing appraising,
fixed thethe invoice value statute at halfbeing by of one

cent, the real and it;of value is to these otherand casesper
the are to exercise arequiredwhere selectmen discretion in
a that the 14th ofvalue, section the act offixing 1827, giv-

the common jurisdiction,ing pleas inapplies. Having such
cases the of if inpower valuing, they err their judgment,
and over-value the the commonproperty, pleas abate,may
if the selectmen to dorefuse so.

ofThis abatement thepower by common orpleas, county
in ofcourt, over-valuation,case seems toanciently have

ofbeen confined to the taxes merchants who were assessed
“ to will ofthe and doom theaccording assessors,” and found

over-valued.themselves Charters and Laws 70.Colony
this tax was aassessed,Since different mode of thetaking

invoice has been and theadopted, authority of the common
to abate, extended.perhaps, therebypleas

casesother of such asIn injury, assessing an individual
or one who isliable,not assessing liable, ifwrongfully, the

theselectmen refuse to abate isonly remedy by action. 2
N. H. 236, State vs.Rep. Thompson.

But another arises this case.point upon The plaintiff
liable towas taxation in New-Boston, hadand sub-property
to beject taxed. The selectmen have assessed theupon
and estates nopolls greater sum than they were authorized
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Walfcer he hasdooming theassess, plaintiffbut by wrongfullyto
a-&Cocliran ofa than histo share the taxescompelled pay largerbeen

the defendantsUnder these circumstancesproportion.legal
bebe itif action can shouldany supportedthatcontend

vs. 7 Mass.;not and Littlecase, trespass­ Greenleaf,and
contains an of thehas been239, cited, expressionwhich

ato position.court which some suchgives countenance
was4 which118,In Willard vs. N. H.Wetherbee, Rep.

for and him for moreaction the taxingan dooming plaintiff,
in,at or the declara-interest than hemoney gavepossessed

was in case, and no wasobjectiontion taken.
theis the if oftrespass propertynoneproper remedy,But

liableis to is notsubject tax,assessed the if theor individual
vs. Lord2 D.to taxation. E. Lord372, Amherst&
5Somers; Mason11 Mass. vs.220, Young;Rep. Agry

504, vs. Martin. In such case the proceedingsThurston
void.are asregarded

authorityAnd so if selectmen notdoom havetheywhere
mayremedy,taxation,to do the theit, for ofthe purpose
casesuchbe inwell as void. notregarded haveThey
norhim,byinassessed the invoiceparty givenanupon

therefore,tax,a Thelegal by themselves.upon dooming
a foundation.legallacks

the272,Stetsonfarther —In vs. 13 Mass.Kempton,But
held,court of that state who assessedthat assessorssupreme

of aa tax in vote for which thepursuance moneyraising
had not to theauthority were in totrespasstown liablepass,

tax,whose taken suchsatisfyindividuals was toproperty
this was suchthere included in assess-notwithstandingand

other sums and thelawfullyment voted town.byraised
“Justice said,Chief Parker where is allpart of a tax illegal,

‘the to itcollect must be as it isproceedings void; impossi-
' ble to andseparate so that act should be indistinguish, the
‘ a trespass, and innocent.”part part

cent,So assessors cannot addlawfully more than five per
to the amount tax tqof any arethey authorized andassess,
if they do lies.trespass 15 Mass. 144, vs.Libby Burnham.
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“to be-distinguishsaid the judge,“It is sameimpossible,”
‘ beena have rightfullytween that of tax mightwhichpart
‘ thatis soauthority given,and noassessed, that for which
‘ forandthe one voidassessment should be valid for part,
‘another.”

vs.375, Husemade,A 2 Green.similar decision was
3 N.; ;1 vs. Shaw­339,Merriam­ Elwellvide, also, Green.

H. vs.20, Brackett Whidden.Rep.
seem to applycasesThe in the foregoingsettledprinciples
andoom individualto If the selectmenthe action.present
and taxin,who has caused invoice to be thusan duly given

him tothe he would have been liablebeyond payproportion
upon bythe invoice he and the taxes are collectedgave in,

if assessthe is of character asdistress, theythe sameinjury
him and a authorizedupon others tax the amountbeyond

and it. error affects anby law, collect In the one case the
individual, and the other it affects all the in-in inhabitants

Individually. both, are taxed the amountpersons beyond
for which are liable.they If is takenlegally their property
to the taxes thuspay towrongfully assessed, seemstrespass
be an appropriate remedy.

It does not follow that an on alsoaction the case notmay
be sustained. There aare in whichinstances has anparty
election to 3bring trespass or case. N. H. Dal­466,Rep.
ton vs. Favour, and cases cited.there

And we are of thatopinion in this thecase hadplaintiff
an election to thetreat assessment as thewrongful injury,
and declare in or tocase, treat the seizure of his asproperty
the ground of action, and bring trespass.

We are inclined to think that in the latter form of action,
the jury may rightfully consider the toplaintiff’s liability
some taxes in reduction of so that thedamages, result will
be the same in whatever form the action is brought.

In this case, as the verdict has been taken for a nominal
sum, there must be

Judgment the plaintiff.for


