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CASES
ARGUED AND DETERMINED

IN THE

JUDICATURE,SUPERIOR OFCOURT

FOR THE

TERM,COUNTY OF ROCKINGHAM, JULY
1836.D.A.

John Paul vs. Martin Crooker.

Where a debtor a bill of ofgoods absolute the facesale, it,conveys by upon
abut attended with secret such andis fraudulent voidtrust, conveyance

to onewith whose such inagainst judgmentclaim debtor is a anrespect
action of fregit for acts after theclausum donetrespass quart conveyance»

in such inferenceWhen the trust a or is ancase is admitted the fraudproved,
theof which court bound toislaw, pronounce.

two causeTrover for and cart. Theoxen, two cows a
1836,tried term,was the issue atupon Februarygeneral

Lemuelit one1830,when that on the 12thappeared June,
the in theCutler, owner of thebeing mentionedproperty

declaration, and in the sumindebted to thebeing plaintiff
sum,of sold the said to that$110, the forproperty plaintiff

an washim absolute bill of sale. it agreedand Butgave
the and Cutler thatplaintiffbetween the shouldproperty

in the ofpossessionremain Cutler such time as thefor
should see fit, Cutler the use of inter-it,forplaintiff paying,

saidthe ofuponest sum at certain rates.$110
The remainedproperty in the of Cutler untilpossession

thebytaken defendant, as hereafter stated: and in 1831
1832 heand paid the interest, which onwas indorsed the
of sale.bill



DECEMBER TERM. 1836.

9th March, 1833,On the one Samuel Kenard commenc-
an action ofed Cutler fortrespass against andbreaking

his close andentering trees, and obtained acutting Having
in that onsuit, he, the 6thjudgment October, sued1834,

execution,out an and delivered the same to the defendant,
sheriff, who,a on the 31st October, 1834, seizeddeputy the

virtue of the andexecution,said soldproperty by the same,
in satisfaction ofand the theproceeds execution.applied

in at thewas debt time he made theCutler said convey-
to the plaintiff.ance

noThere between thebeing controversy parties as to
afacts,these the court directed verdict for the defendant—

subject to thetaken,which was of the courtopinion upon
case.the foregoing

for theGregg, plaintiff.

Parker,J. U. for the defendant.

J.,Richardsons C. delivered the ofopinion the court.
If Kenaru had been a creditor of Cutler at the time when

the was toproperty conveyed the noplaintiff, doubt could
have existed that the mustconveyance have been deemed
fraudulent and void with torespect Kenard. For the con­

wasveyance absolute in its terms, and yet it was attended
with a secret trust that must be adeemed fraud as against
all who were creditors of Cutler at the time. 3 N. H. R.
415, ;Coburn vs. 4 do.Pickering­ 176, Parker ;vs. Pattee­
and 309, Trask vs. Bowers; 5 do. 364, Lewis vs. Whitte­
more; 7 732,Cowen Stutson vs. Brown.

But it is insisted, in the first that as Kenard’splace, claim
Cutleragainst arose from a committed thetrespass by latter,

Kenard was not a creditor of Cutler with torespect whom
the conveyance can be considered as fraudulent.

The law is, settled to be otherwise. Thehowever, statute
13 Eliz. 5,c. sec. 2, which has been inadopted this state.
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“ orto de-made hinderdelay,conveyancesallThatdeclares
‘ actions,of and lawfuljustothers theirandcreditorsfraud
‘ forfeitures,andaccounts, damages, penaltiesdebts,suits,
‘ onlyCoke this act doth notsaysAnd Lordvoid.beshall

had of actionto all others who causebutcreditors,toextend
5 And thisforfeiture. Coke 82.ororsuit, any penaltyor
in cases sincemanybeen confirmedhasof Cokeopinion

1455;Conveyanceson FraudulentRobertstime.his
425,John.;on 18Contracts 389­277; NewlandFonb.

Abr. 149.1 Ca.vs.Jackson Myers; Eq.
was one whichKenard’s claimare of thatAnd we opinion

aid andwas intended to protect.the statute
Kenard’s claimthat asin the nextis, place, urgedIt

of totheconveyance goodsarose after theCutleragainst
and meaningis not rvithin the intentthe casethe plaintiff,

statute.of the
aa athat even settlementheld, by uponit parentisBut

is void to sub-debt,is involved in asthewhenchild, parent
vs. The255, St. ArmandComyn’s Rep.creditors.sequent

481, Liv-vs.Read3 Johns. Ch. Rep.Jersey;Countess of
ingston.

is nota whobya settlement parent,voluntaryAlthough
subsequent creditors,ischild,adebt, againstgoodin upon

481; 43shown. Johns. Ch.actual fraud is Rep.unless
Ward; 384,5 Lush vs. Wil­vs.195, VeseyHoweGreen.

;vs. Rob.; 106, Farrington­Battersbee1 Sivanstonkinson­
vs.5 Jackson Sew­67,;on 16­—­30­ CowenFraud. Conv.

Milbanke; 11 Mass. R.194, vs.ard; George9 Vesey
; do. 390,Bank­ 9 Parker421, Bennett vs. The Bedford

reasons forvs. are holdingProcter. And there stronger
attendedterms,a its butthat in withconveyance, absolute

betrust,a made in should deemeddebt,secret aby person
fraudulent with For suchto creditors.respect subsequent
a asconveyance is to hinder and defraudquite delay,likely
such creditors as those who were creditors when the con­

was And it state,made. has inveyance been settled this
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subsequenttothat such a is withconveyance respectvoid
N.creditors. 6 H. vs.67,R. Smith Lowell.

toIt is oughtfurther insisted that of fraudquestionthe
have been jury.determined theby

andit;But the of face ofbill sale was absolute on the
it was trust.not it attended with a secretdisputed that was
The offraud, then, was an inference law which the court
was bound to and there was on thatpronounce, nothing
subject 3 N. R.to be submitted to a H.jury. 415, Coburn
vs. Pickering.

We of beare that mustopinion there
onJudgment the verdict.

L. S. J.Kimball Marshallvs. and
Stowell.

A goods to Bmortgage,B,certain to in asigningfor noteconveyed indemnify
jto C as A’s C.assigned mortgageand B the to A thensurety conveyed

the goodssame in to amortgage having judgmentD. obtained on hisC,
note against A and the so togoods mortgagedcaused be soldB, virtue ofby
the It causingexecution. was that the togoodsC,held be thus sold mustby
be considered as tohaving mortgage givenabandoned the B D might; that
maintain andagainst C the officer who sold the goods, and that thetrespass
true of the the of D’sdamages rightmeasure was value to goods,redeem the

Tkespass for andtaking carrying away certain ofgoods
the plaintiff.

The cause was theupon generaltried issue at October
term, 1835, when it in evidence that Amos Kim-appeared
ball, on 1833,16th indebted to J.September, being Stowell

thein sum of Stowell a50, to note for thatgave$106
amount, to Stowell or on notepayable demand,order which
Iddo Kimball a Atsigned time,as the same Amossurety.


