ROCKINGHAM.

Exerer Bang vs. Giuman, Plaintiff in review.

By the statute of December 29, 1832, a writ of review, in an action wherein
judgment has been rendered in the superior court, must issue from, and be
made returnable in, the court of common pleas.

Review of an action of assumpsit, in which judgment
was rendered in this court.

The writ of review was sued out from the office of the
clerk of this court, returnable in the common pleas, where
it was entered. 'The defendants in review moved the court
to quash the writ, because it was not issued or sued out of
the court to which it was made returnable, and was not
under the seal of the cowrt, nor signed by the clerk thereof.
And for the consideration of said motion, the action was
transferred to this court.

Farrar and Tilton, in support of the motion, contended
ilrat this writ was not issued from the right tribunal—that
it was necessarily incident to original jurisdiction to issue
the writ—that it was evident, from the statutes prescribing
the forms of process, that such was the intent of the legis-
lature—that this principle was not only recognized by the
whoele course of legislation, but was established by the con-
stitution itself. By the constitution writs are required to
bear test of a justice of the court whence they issue, and to
which they are returnable—to be under the seal of the
court, and be signed by the clerk of such court.

They cited and commented on, 1 N. H. Rep. 139,
Hulchins vs. HEdson; 2 N, H. Rep. 227, Society, §c. vs.
Whitcomb ; A N, H. R. 336, Clindenen vs. Allen ; 6 N.
H. R. 44, Dearborn vs. Twist ; Prov. Laws 115 ; 14 Pick.
215, McGee vs. Barber.

Bartlett, contra.
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Psreer,J.  We are all of the opinion that this exception Eseter Bank

is fatal. 'The statue of Dec. 29, 1832, sec. 14, after pro-
viding that actions on which judgment has been rendered,
and in which any issue of fact has been joined, may be re-
viewed in the manner and under the limitations prescribed
by law, enacts that all writs of review upon any such judg-
ment, shall be made returnable in the courts of common
pleas in the county where the judgment was rendered, &e.
Prior to this time reviews were commenced in the court
where the final judgment was rendered. But thisact made
no provision for summoning a jury to attend in the stperior
court, all issues of fact being, by the act, to be tried in the
common pleas ; and provision was, therefore, made for bring-
ing all actions of review in that court, without reference to
the court in which the judgment was rendered. For the
same reason the next section provided that all writs of seire
Jacias against bail and indorsers, founded upon any judg-
ment and record of the superior court of judicature, may be
brought, instituted and proceeded wupon, in the courts of
common pleas, in like manner as similar writs founded on
judgments and records of the court of common pleas: And
the court in which the action is brought or instituted, ot in
which it is made returnable, should issue the writ. If after
the trial it becomes uecessary, any action may be transfer-
red to this court. 'There is nothing, however, in the nature
of an ordinary judgment on review to prevent such judg-
ment from being rendered in the common pleas, although
the original judgment was in this court.

Writ quoshed.

Gilman,




