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vs. Wood.Burnham

setof where the defenceagainsta note theIn a the endorsee maker,suit, by
is therefore lia-andthe note endorsed after it was discredited,is that wasup

ofthe as tothe burthenexisting assignment,defence before proof,ble to any
of the note.of rests makerthe time the theendorsment, upon

a reasonableisThe that the note was endorsed withinpresumptionordinary
thisof the of the the is andtime date unless ; presump-provednote, contrary
offered in evi-is declared or ison,tion is'the whether the notesame, specially

a generaldence under count for and received.hadmoney

a to of for articlesWhere witness annexed his a an accountdeposition copy
State, andon of thecharged the books a was withoutwhichcorporation

had no held the evidence,the interest in the thatwhere suit,corporation
ofthe controlasthough was the books wereadmissible, beyondsecondary,

the and the witness.court

Assumpsit. auponThe countdeclaration contained a
N. Burn-ofnote made to firm M.promissory the &payable

money hador and forham, order, a countendorsed; also
and received.

notethethe the in evidenceUpon trial, plaintiff offered
moneyin fordescribed the and the countdeclaration, under

said M.had and totworeceived, other onenotes, payable
BenjaminN. or to oneBurnham, order,& and one payable

or bothGeorge, order, of which were endorsed.
de-were notThe and notesendorsement of thesignature

was boundthenied, but defendent that thecontended plaintiff
to the com-beforeshow that the was madeendorsement

not bemencement of the the notes couldsuit, and that
fact,in toreceived evidence thatwithout testimony —which

objection was overruled.
the thereview,the action onUpon trial, plaintiffbeing

offered in Rea,evidence the of Archelaus whichdeposition
was taken and used'in the and thetrial,former came inup

of the case. a ofcopies The contained copydeposition



1836,IITí IDECEMBER

on thedefendant,made on the booksaccount,charges against
Salem,of the Iron in Massachusetts.CompanyFactory

ofobjectedThe defendant to the of so*mueh saidreading
as relates to said without thedeposition account, production

of the the objection.books—but the court overruled
Prior to the in to obtain a contin-plaintiff,the ordertrial,

of ofaffidavit,uance the offered an the absencecase, stating
said an affidavit of said Rea to show what heRea, with

to to ahim And theexpected defendant, preventtestify.
cause,said to oncontinuance of consented admit the trial

that Rea would as stated in affidavit.histestify
in trial,it evidence on the theUpon offering by plaintiff,

the defendant to so of it relatedobjected much asreading
to ofthe books the said Iron withoutSalem Company,
the contended,,of those and thatproduction books; by

to admit the he had waivedaffidavit, anynotagreeing right
to object to ofthe the in it.competency matter contained
The objection.court overruled the

It that Rea resided inappeared Salem,said Massachusetts.
aThe returnedjury verdict for the thehaving plaintiff,

defendant a trial,moved for new on account of the admission
of said notes, and of the of said astestimony Rea, aforesaid.

French, for the plaintiff.

forPillsbury, the defendant.

Upham, J. The objectionfirst taken in this case is, that
it is incumbent on the toplaintiff show that the notes filed
under the general count for money had and received, were
endorsed to the plaintiff toprior the commencement of the
suit.

The objection seems to have been relied on principally
on account of the nature ofgeneral the declaration, and for
the reason that the notes were not declared on in the com-

form,mon with allegationthe of their on theendorsement
ofday their date.
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Burnham in amannerbeen declared on innote has thistheWhere
Wood. alwaysof hasthe the noteproductionendorsee,suit theby

to sustain the gen-evidenceto beholden primabeen facie
ofat near the time mak-of an orendorsementeral allegation

the note.ing
was holden Chief324, Lee, by5 Webster vs. itIn Mass.

oftimeParsons, the of as to theproofthat burthenJustice
ifand thatmaker,a note was theendorsement of uponthe

hisa ina to the promiseeof note set up paymentthe maker
madethe to beenhe havemustdefence, prove payment

fail.his wouldendorsement, otherwise defencethebefore
theJudah, 319,of Hendricks vs. 1 Johns.In the case
anis In that in an actioncase, bydoctrine holden.same

the makermaker,a note theof promissory againstendorsee
a payee,to set-off theagainst originalwas not allowed prove
that the note was endorsedshewunless he previously after

made before,the endorsement, thoughthatit became ordue,
of hisof the makerfor the purpose defraudingwas made
shewsfurther, onlystill and notthe case goesAndset-off.

endorsement, toas to the time of theofthe burthen proof,
rule astheof but establishesnote,therest the makerupon

oftime endorsement.of theto ordinarythe presumption
onin payablein suit was drawn England,note thereThe

awithin yearit heresuit wasdemand, brought uponand
“ intended,becourt held that it was todate and the;itsafter

“ en-it wasthatshown,the contraryto beingno evidence
“ makera theits and set-offdate, bydorsed soon after

rejected.”the waspayee“against
en­wasthe notein such is thatcases,The presumption,
thedate,a its unlesstime afterwithin reasonabledorsed

on Bills 86.is Bay­leycontrary proved.
on, these author-been declaredin this casethe noteHad

itin But does makepoint.have been directlyities would
the noteevidence,of whetherdifference, in the ruleany

as evidence underon, merelydeclared or is offeredisitself
?countthe general
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It well inis settled an endorsed note be offeredmaythat
of a count had thesupport for and receivedmoney against

of amaker note. holdenThe note is not onlynegotiable
as of had theprima byevidence and receivedmoneyfacie

of of themaker, the but “also an onpayee, partagreement
of the to ofmaker hold the the use onemoney for toany
whom the note be transferred.” vs.may legally Tenney

5 4 421,H. 557. See also Pick.Sanborn, N. Wild vs.
; 1, Gore;15 Mass. 33­ Bordman 12Fisher­ vs. 90,Johns.
vs. 12 Mass.Crafts; 172,Pierce State Bank vs. Hurd;
on 1244­Bills Mason Weston vs.Bay­ ; 306, Penniman.ley

In asuch declaration the same isevidence offeredas where the
note is declared The and endorse­specially upon. signature
ment andmust be when once theproved, evidenceproved

inmust have the same effect each instance. Therelegal can
be no itreason should less in the one casewhy prove than
in other. ofthe The same intendment law must arise that
the note was endorsed at or near timethe of its date, unless
the be shown. Thecontrary evidence, intherefore, this

was sufficient thiscase for purpose.
objectionThe second taken by the defendant relates to

ofadmissibilitythe a on adeposition used trial,former to
no objectionwhich wasdeposition then Itmade. has uni-

been considered that in such caseformly objectionsall as
ofto matter form are waived and where: a deposition con-

tains nosecondary evidence, and objection was taken on this
on trial,account the first it is contended that there ais pro-

in samethe rule. It ispriety adopting tounnecessary de-
how be.termine this may

the case it that the books which wereBy appears referred
to witness,the and itwhich was insistedby upon should be

as the best were books aproduced testimony, of corporation
the state,without the of thebeyond process court, and not
to the of thesubject control witness. The there-testimony,

thewas best of which the offore, admitted,nature the case
and within thecomes to rule.theexception general
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to the affidavitThese remarks admittedapply by agree-
toof which was the whichopenment sameparties, exception

to The thiswas,made the thatdeposition. agreementwas
admitted as but on trial it wasaffidavit should be testimony;

however,to the best Thistestimony.said not be exception,
at time the madehave been taken the wasagreementshould

are, therefore,it. The takento several exceptionsadmit
beoverruled, and there must
on verdict theJudgment the plaintiff.for

Lucyof vs. Snell and als.Town Portsmouth

authorizing orof act fire-wards to demolishUnder the theprovisions repair
neighboring buildingsliable endangerand tobuildings which aro decayed,

togiven residingmust be all the owners withintaking noticefire, personalby
for theeither owneragainstbe sustainedsuit cannotthe otherwisetown,

repairs.

on themakingof suchtheentered for repairsthe fire-wardsWhere purpose
beother as shouldfrom and also suchitmight repairsas securebuilding fire,

that theheldand decent entryto make it a comfortable tenement,necessary
of thebe sustained forno claim couldwrongful, portion expen-and anywas

ses incurred.

declarationTheof debt. plaintiffs’an actionThis was
were the1833,Nov..defendants, on the 28ththethatalleged

;Portsmouth thatindwelling-houseof a certainowners
ofand want repairs,a of decaysuch statewas insaid house

town, togreatlyof saidthe fire-wardsofin theas, opinion
take andto com-liabilityitsfromsafety,the publicendanger
were orderedowners,asdefendants,the;fire thatmunicate

within fifteensaid houseof to repairsaid board fire-wardsby
a written notice thereofNovember, and28th offrom saidda/s

to thewas, defendants, require-accordingto thegiven
“ the poweran actentitled, definingof statute,thements


