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Hale vs. Gerrish.

commenced, isWhere is anew made after the suit ispromise,infancy pleaded,
pendingnot sufficient ato sustain action.

age,an a of made himagainstTo sustain action full on a.person promise by
ratification,an be an a newwhen there must eitherinfant, prom-byexpress

individual, aageise to or acts of the he been ofafier haspay, by positive
of consti-reasonable in favor his arc of a character tocontract, whichtime,

tute as aevidence of ratification as an andperfect unequivocal pro-express
mise.

age,When the after he became of thatdefendant, admitted he owed the debt,
the would getand that his but agiverefused tosaid, note,plaintiff pay,”

held,mighthe be arrested,lest that such declaration was no ofratification
originalthe promise.

Assumpsit an account annexed to ■upon the plaintiff
that the af-infancy. Replication, defendant,writ. Plea' —

of full to,he became assented ratified and confirm-age,ter
declaration,mentioned the withthe several inpromisesed

on this fact.traverse and issuea
oilwas submitted to the court the evidenceThe case

H, N Johnof utter andin the Enochdepositionscontained
and it was that if the said; agreed depositionsBrewster

andevidence to acompetent jury,be submitted tofurnished
foralaw to in verdictjustify returningin themsufficient

forwas to be rendered the plaintiffthe judgmentplaintiff,
his : otherwise for the defendant.the amount of demandfor

the onsaid testified that he bailed defendantThe Nutter
and that that time had heardwrit, since hethe plaintiff’s

to thethat he owed the debt anddefendant say plaintiff,the
as heto him much as his other credit-paidpaywas willing

andhim,would settle with do what wasif theors, plaintiff
when,ahe was minor theat the same time said heright;

He also said he wouldwas contracted. the plain-debt pay
cent, of the if he would thedebt, cost,fifty per paytiff

tothe action court.than have gorather
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had beenSaid Brewster testified heyearsthat for several
in ;as a of the Doverclerk in the storeemployed plaintiff,

that on the 11th of the defendant wasJune, 1834, pass-day
ofthe thestore, and was called in foring settlingpurpose

Thean account which had him.the plaintiff against
account,to make out whichdirected the witness theplaintiff

the torequested givehe did. The then defendantplaintiff
account,of he refused. Thehis note for the amount the but

not,then him he would the defend-askedplaintiff why and
liable toant it would render him be ar-answered, because

rested.
The if thethe owed debt ?plaintiff asked defendant he

He owe and will“Yes, debt,I thereplied, you get your
: and I all want.”that is Thepay you plaintiffsuppose

said, : as it issettled,Yes but I want the uponaccount an
old book. The defendant he should not givesaid a note
on consideration. He said thatany farther he had made
arrangements to all his andpay small should dodebts; it
before tohe went New-York.

theBartlett, for plaintiff.

forRoioe, the defendant.

Upháh, J. It has been insettled, the case of Merriam
vs. Wilkins, 6 N. H. 432, that whereRep. isinfancy

a newpleaded, promise, made after tile of acommencement
suit, is not sufficient to sustain a action.pending

There must be a ofsubsisting right action at the time of
suing out the writ,plaintiff’s which of action noright sub-
sequent promise can give. The testimony, therefore, of
Enoch H. Nutter is insufficient to show anew thatpromise
can avail the in thisplaintiff suite The declarations to
Nutter were all subsequent to the commencement of this
action and to the arrest of the defendant, for Nutterwhom

bail.became 2 628, Fueldes;vs.Esp. 1Thrupp Pick.
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203,!a,e Ford vs. 2 B. 824,Phillips; vs. Il­C. Thornton&
Gcrrish.

ingworth.
then,The case,whole rests the of Johnupon testimony

Brewster, the witness. Heremaining testifies that the
called defendant store,the into his andplaintiff asked him

to his note for the thegive amount of theaccount, —which
defendant to do, it would liablerefused render himsaying
tobe arrested. The asked the defendant “if he didplaintiff

“not owe the debt ?” The defendant anddid,that hereplied
“that the would andplaintiff his Iget pay added, suppose

all He said,this is want.” farther that had madeheyou
allto his small debts went tohearrangements pay before

New-York.
this case is fromThe rule in different that where the

of is An ofstatute limitations pleaded. acknowledgement
aa where claim has been barred the sta-debt, bysubsisting

evidence,of unless orlimitations,tute furnishes explained
;a new be butmaywhich promise impliedfromqualified,

so as to sustainan infant cannot be revivedofthe promise
or ratifi-be an confirmationaction, there expressan unless

eitherof ratificationThis mustcation, age.after he comes
“ confirm,”as I andby ratifysaying,a directbe promise,

“ the in-the or acts ofdebt,” byto pay positiveIor, agree
of in favor oftime,has been a reasonableageafter hefant
of a to constitute asare character perfectwhichcontract,his

andratification, as an express unequivocalof aevidence
848, 405,vs. Green.4 Pick. Thompson Lay;promise.

1 Ford vs. 9202,Pick. Phillips;vs.Lawson Lovejoy;
1 R. vs.73,vs. N. H. Roberts62, Mayo;Mass. Smith

3Dutch;vs. Wend.457,14 Mass. Whitneygin;Wig­
1 vs.11,Green. Hubbardvs. Cum-Goodsell479, Myers;

;89, 628,Dana vs. 26 Coombs­ Esp.Green.mings;
vs.; do. Hitchcock482,vs. Tyson.Fueldes­Thrupp

the after hethe declaration of defendant202,1 Pick.In
“was he owed the butthat plaintiff,of age,had become

however, toendeavor,;him he wouldwas tounable pay
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Halehis brother to Itget holden,be bound with him.” was
Gerrisli.that this did not to of the promise.amount a renewal

“declaration,The in defendantcase,this that the owed
the anddebt, that the his seemsplaintiff pay,”would get
to nogo farther.

Were this the whole itdeclaration, wouldprobably not
constitute asuch ofratification the original contract toas
bind the but thisdefendant; declaration was at the time
accompanied anby avowed ondesign his to makepart no
promise or thatacknowledgement would render him liable
to be arrested, or that would enable the plaintiff to enforce
the claim. Such thebeing case, it seems perfectly clear
that there was no such ratification or new promise as would
render the defendant liable.

Judgment thefor defendant.

YOL, VIII, 47


