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Webster is but if heit ever intended totrue; question the line on
tluimhy. was erected,wall he was boundwhich the at least to give

'
notice that he did not intenddemandant tothe inacquiesce

online. His conduct that occasion not be con-maythat
but,him connected with the other;clusive evidenceagainst

wall was on awent to that the erected lineprovewhich to
it was,had before in ouragreed,which the tenant opinion,

the cause told theall that the who tried it wasjuryjudge
of an the line.evidence—strong agreement fixing

on the verdict.Judgment

Quimby.vs.Webster

making ofin an attachmentneglectan officer foragainst propertyactionanIn
anunless the show indebted-can be recovereddamageno plaintiffon a writ,

is re-and the sameoriginal action;in the testimonydefendantof theness
sustainingas in the suitevidencerules ofthe same applied,andquired,

debtor.originalagainst the

whether he makesto an officer for service,a writenclosesanWhere attorney
in thisneglectand athe writ; respectto returnlie is boundor not,service

damages.ofa claim nominaltohimsubjectwill

adefendant, as deputytheaction againstanwasThis
ofattachment property,anmaketoforsheriff, neglecting

oneagainstthe plaintiffin favor ofa writreturntoand
Chapman.Richard

andhad re-moneyofcounton a generalwaswritThe
suitthe tes-originalinattorneytheand; plaintiff’sceived

hisin handsthree notescovertoit was intendedthattified
writ.out theof suingtimetheat

witnesssubscribingthewitnessed, andwerenotesThe
the notesthattestifiedattorneybut thenot produced;was

of debtor.thewritinghandin thewere signed
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Websterofevidencethat notobjected competentIt was this was tis.
Odiimby.■to ofadmitted, subject the; opinionnotes but it wasthe

the court.
No as to of wereinstructions, service,modethepositive

to writ was letter,the officer. The enclosed to byhimgiven
toand he was in as a therequested get along easy way for

as and was informed thatcould,debtor he the wishedplaintiff
secured.to have the debt

of writ,theto the receipt Chapman’sPrior hadproperty
anattached, and had theassignmentbeen been made for

of creditorsattachingbenefit the and certain individ-other
It was contended thatuals. the was void, andassignment

anthat attachment should have made,been notwithstand-
the Theing plaintiff’s name was inserted inassignment.

ofthe as one the creditors to beassignment, ;secured but
was no thatevidence he ever tothere assented the assign-

ment.
The defendant made no attachment, and no return of the

thewrit, and debt remains unpaid.
defendant,was for theVerdict taken subject to be set

aside and rendered forjudgment the inplaintiff such sum
the court should direct.as

Bartlett, for the This suit isplaintiff. brought against
the defendant as an officer, for ofneglect in toduty failing

;of amake service writ inplaced his hands and it is only
necessary to show prima evidence of a assodebt, farfacie
the officer is concerned.

The writ was placed in the officer’s hands, with in-full
structions for service. The request that he should be indul-

did not hisgent justify nomaking service.

forFarley, the defendant, contended that the re-officer
ceived the writ as the ofmerely theagent andparty, had
discretionary power to make it,service of or not, as deem-he
ed most for the interest :of creditor Thatthe in the exercise
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Webster heof this discretion did not itdeem advisable to make ser-
Quimby.vjce writ, and therefore no0f return of it was necessary.

” also contended that on theHe claim of no com-damage
was ;evidence offered that evennot apetent prima facie

made out.wascase

Up J. The action in thisham, case is the defend-against
to make an andattachmentneglectingant for of property,

toa writ entrusted him : and theto return for service plain-
in his for in bothdamagetiff declaration neglectclaims

The claim of a alle-is substantialthese respects. damage
cases of this thein and whetherdescription ; plain-gation

damage not,incurred or arises from the fact whethertiff has
a debt on his inwrit,he had whichsubsisting placedor not

officer,of the was founded.the hands
a onaction sheriff for return mesneagainstIn an false

it is holden that the declaration should state thatprocess,
had cause of actiongoodthe the defendantagainstplaintiff

thatsuit, by the was indebt-statingin the defendantoriginal
lent, sold, and themoney goods &c., plaintiffhim fored to

477,N. P. notes.such averment. C.should prove Esp. if
in inall cases of the officeris required bythisAnd default

and as wouldprocess;of mesne such evidencethe service
in sufficientsuit,defendant the will heoriginalthecharge

695;P.the sheriff. N. C.of the debt against Esp.proof
do. 65.Peake’s

anof action the foran officeragainst permittingIn case
mesne it is holden that it be statedprocess,on mustescape

the hadthat a cause of actionplaintiff againstand proved
If averred,arrested. this be not declarationthethe party

it bedemurrer; and if not as theaverred,on provedbadis
;will be nonsuited. 2 Lev. 85, Hunter vs. Clayton­plaintiff

E. vs.611, 151,Alexander 24 D. Saund.McCanley;&
160, Jones;vs. 1 281,5 While Pul.1; Bos.Esp.note &

Herne.vs.Webb
be no Ifseems to doubt this thisupon subject.There
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ispoint essential, it should be made out the usual modeby
of proof. There is no reason shouldwhy form an excep-it
tion to the rule.general The same istestimony required
in recovering the officer would bedamage against that ne-

in thecessary claim theprosecuting against original debtor.
In instance,this in to the debtattempting prove which

existed the itagainst debtor, thatoriginal theappeared plain­
tiff’s claim was founded on three notes, thepromissory sig­
nature to each of which was aattested wit­by subscribing
ness, notwho was and no excuse was forproduced, given

absence; andhis the only evidence offered of the wasdebt
theof hand of the debtor.proof writing This would have

inadmissible,been under toclearly circumstances,such sus­
tain a theclaim debtor. 6 N. H. R.against 561, Farns­

andvs. authorities there cited...Briggs,worth
this theretestimonyWithout was no evidencelegal of

a in ofthe existence of debt favor the in theplaintiff orig-
until;action and such a debt is noinal claim ofproved,

be thecan sustained defendant for notagainst serv-damage
must,what underor suching returning circumstances, be

as a void Forconsidered writ. this reason judgment must
be for the defendant.

But the principal question to bedesigned raised in this
whether the officerwas,case received the writ under such

as to render himcircumstances liable in his ascapacity an
officer, or whether he received it as anmerely agent, with

as todiscretionary relieve himpowersuch from official lia-
bility.

The writ to thewas enclosed officer in a whichletter,
:was as follows

“ Sir —Enclosed is a writ Richardagainst Chapman. All
thatis,that is wished would toyou try get in asalong easy

a for as can.way The debtChapman you Webster wishes
have secured. continuance,to He don’t care aabout but

Yours,wishes security. &c.
vol. vni. 48
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bound,waswhether the officerthatSeverance ofall opinion,We are

vs.
not,Kimball. of orthe writto make serviceinstructions,theseunder

neglectand thatit;of hisdue returnto makewas boundtie
attorney,theto court or plaintiff’swrit thetheto return

hadin nominal damages,liablerendered himwould have
But theout. for reasonfacts been madeother necessarythe

inof debt the originalnomentioned, there being prooffirst
defendant.for thethe verdictbemustsuit, uponjudgment

theJudgment for defendant.

vs. John Kimball.John Severance

just cause, authority,and for anbyfor a lawfulperson is arrestedanyWhere
may be con-may enlargementhe forany money pay hisimproper purpose,

animprisonment,of recovered back inby mayduress and bepaidassidered
money and received.for hadaction

andhadmoneyfor $50,an of assumpsitwas actionThis

at Septemberthe issueand was triedreceived, upon general
term, 1836.

1834,4th of the defend-on August,that theIt appeared,
ato of thejustice peace,in writingaant made complaint

in same year, wilfullyon the theJuly,the 29ththat plaintiff,
defendant,to thea hog belongingand maimedwounded

ownerto the thereof.injureintentwith
issued,was ofa warrant virtuebythis complaintUpon

was and carried before the jus-arrestedthe plaintiffwhich
and tojusticethe others settlebyhe was advisedtice, where

without theHe at advice ofagreed,matter. lengththe
to whothe officer hadto the matter arrestedcounsel, submit

witnesses,to of the and toone anotherhim, complainant’s
into a immediately,went on thehearing spot,person—who

thethat should for theplaintiffand awarded pay hog.$7


