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Stephen Sibley Hughvs. McAllaster, Exr.

L SWhere as and as a to andgave havingnote L diedprincipal, A,surety,
the neglected to the note to LJsexhibit executor within twopayee years

grantfrom the it heldadministration,of was that the still remainedsurety
havingand the note was entitledliable, to recover the amount of thepaid

executor.

This was an action of forassumpsit, money paid,$750
laid out and expended.

The wascause tried at term, 1835, on theFebruary gen-
eral and aissue, verdict taken, by for theconsent, plaintiff,
subject to the opinion of the court the case.upon following

Ebenezer Lerned, the defendant’s thetestator, on 25th
to theJuly, 1827, gave his note ofHopkinton Academy

hand for which$500, was the as Lern-signed by plaintiff
■ surety.ed
Lerned died on the 6th October, 1831, made hishaving

andwill theappointed defendant executor. The will was
andduly allowed, andproved the defendant took him-upon

self the ofburden onexecuting it, the theOctober,25th in
same year.

1832,In the ofApril, thesecretary Hopkinton Academy
of the note to the executor, hespoke who said that under-

was astood there such note.
did notIt thatappear the note was exhibited to the de-

atfendant time within twoany years after the will was
and allowed.proved

On March, 1834,the 25th the plaintiff the andnote,paid
ofon the the same27th month demanded the amount thus

theof defendant.paid,

H. and I. Bartlett,Chase for the plaintiff.

Harris,J. for the defendant.



MERRIMACK890
Sibley C. J., delivered the of court.opinion theRichardson,

McAllaster for the that the note not beenConceding, present, having
to the executor within two after thepresented years grant

administration, no action could have been maintainedof
tohim the we shall considernote, proceedagainst upon

this, still li-the remainedwhether, suretynotwithstanding
?able

underis well a of thesettled,It that principaldischarge
R.6 Mass.surety.law does nota thebankrupt discharge

Welsh; 24 334,vs. M. S. Welsh vs.33, Flagg Tyler; &
153,4 J. B. Moore TheBrecknell;M. S. Martin vs.39,&

vs. Buckle.London Assurance Company
to debtno hisprovea creditor is under obligationAnd

of the unlessprincipal,a ofcommission bankruptcyunder
thean forindemnityto the creditor expense.suretythe gives

6 do. 2 John.414; 734;10 C.;4 John. R. 132­ VeseyC.
R. 562.

and ittrusts theis the whosurety person principal,The
isA creditorto that the pays.his business see principalis

that the debtthe suretynotice tono case bound toin give
2 Paige's2 Pick. Hunt vs.585, Brigham;is not paid.
vs.734,Elmore; Wright6 Simp­R. vs.500, VeseySailly

Baldwin; 17 John.R. vs.559, King2 John.son­ C.;
403, S. C.

veryit islaw, apparentofthe rulesSuch being general
inbe administeredand his estatedie,that if the principal
tono obligationis underthe creditorcourse,the insolvent
heand whatcommissioners, procuretohis claim thepresent
tocase,in aa suchright,from that estate. He hasmay

whole amount.to the for thesuretylook
the creditor totosurety procureIt is the of thebusiness

the claimtoorcommissioners, paythehis claim beforelay
for thethe commissionersbeforeand own claimthen hislay

the creditor.tohe havemoney paidmay
certaina surety may, uponNew-YorkIn andEngland

principal.theagainstto proceeda creditorterms, compel
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isThe law otherwise here. But this circumstance is imma-
terial in this case. In this the surety maystate pay the
debt when he andpleases, theproceed against principal him-
self.

are,We of thattherefore, no action couldopinion although
have been maintained the executoragainst upon the atnote

it,the time the still the plaintiffplaintiff paid remained liable
he isnote,the and that entitled to recover inupon this case

whatever he to himself from thatpaid discharge liability,
on theJudgment verdict.

Kimball vs. Eaton.

A is angood against heir at law.voluntary conveyance

toIt is be that a grantor theknew contents of the deedpresumed he executed,
tountil evidence the is offered.contrary

An heir cannot avoid the deed of his ancestor shewing grantorthat the washy
old and the deed not;infirm that read to him atwas the time of its execu-

notion that consideration grantor; was and that the remained inpaid; pos-
session until his decease.

Entry,Wkit of to recover one undivided ofeighth part
two tracts of land in Sutton.

tenantThe thepleaded general issue.
The demandant inoffered evidence a title in one Caleb

andKimball, thatproved said Caleb remained in possession
his auntil decease few since, andyears that he left eight

of whomchildren, the demandant is one.
atenant,The who is of saidgrandson Caleb, claimed the
aby virtue of deedpremises Caleb,from said dated Oct. 2.>.

1820, duly andacknowledged recorded.
One of the tosubscribing witnesses said deed totestified

its execution, thatand he saw said Caleb his tomarkmake


