DECEMBER TERM, 1836.

StepHEN SmLey vs. Huen McAvvaster, Exy.

Where L as principal, and 8 as surety, gave a note to A, and L having died
the payee neglected to exhibit the note to L's executor within twe years
from the grant of administration, it was /Zeld that the surety still remained
liable, and having paid the note was entitled to recover the amount of the
executor.

Tuis was an action of assumpsit, for $750 money paid,
laid out and expended.

The cause was tried at February term, 1835, on the gen-
eral issue, and a verdict taken, by consent, for the plaintiff,
subject to the opinion of the court upon the following case.

Ebenezer Lerned; the defendant’s testator, on the 25th
July, 1827, gave to the Hopkinton Academy his note of
hand for $500, which was signed by the plaintiff as Lern-
ed’ surety.

Lerned died on the 6th October, 1831, having made his
will and appointed the defendant executor. The will was
duly proved and allowed, and the defendant took upon him-
self the burden of executing it, on the 25th October, in the
same year. ;

In April, 1832, the secretary of the Hopkinton Academy
spoke of the note to the executor, who said that he under-
stood there was such a note. ’

It did not appear that the note was exhibited to the de-
fendant at any time within two years after the will was
proved and allowed. '

On the 25th March, 1834, the plaintiff paid the note, and
on the 27th of the same month demanded the amount thus
paid, of the defendant.

H. Chase and I. Bartlett, for the plaintiff.

J. Harris, for the defendant,
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Rricuarnsow, C. J., delivered the opinion of the court.

Conceding, for the present, that the note not having been
presented to the executor within two years after the grant
of administration, no action could have been maintained
against him upon the note, we shall proceed to consider
whether, notwithstanding this, the surety still remained li-
able?

It is well settled, that a discharge of the principal under
a bankrupt law does not discharge the surety. 6 Mass. B.
33, Flagg vs. Tyler; 4 M. & S. 334, Welsh vs. Welsh ; 2
M. & 8. 39, Martin vs. Brecknell ; 4J. B. Moare 153, The
London Assurance Company vs. Buckle.

And a creditor is under no obligation to prove his debt
under a commission of bankruptey of the principal, unless
the surety gives to the creditor an indemnity for the expense.
4 John. C. R. 132 ; 10 Vesey A14; 6 do. 734; 2 John. C.
R. 562.

The surety is the person who trusts the principal, and it
is his business to see that the prineipal pays. A creditor is
in no case bound to give notice to the surety that the debt
is not paid. 2 Pick. 585, Hunt vs. Brigham ; 2 Paige's
R. 500, Sailly vs. Ellmore ; 6 Vesey 734, Wright vs. Simp-
son; 2 John. C. R. 559, King vs. Baldwin ; 17 John.
403, 8. C.

Such being the general rules of law, it is very apparent
that if the principal die, and his estate be administered in
the insolvent course, the creditor is under no obligation to
present his claim to the commissioners, and procure what he
may from that estate. He has a right, in such a case, to
look to the surety for the whole amount.

Tt is the business of the surety to procure the creditor to
lay his claim before the commissioners, or to pay the claim
and then lay his own claim before the commissioners for the
money he may have paid to the creditor.

In England and New-York a surety may, upon certain
terms, compel a creditor to proceed against the principal.
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The law is otherwise here. But this-circumstance is imma-
terial in this case. In this state the surety may pay the
debt when he pleases, and proceed against the prineipal him-
self. -

We are, therefore, of opinion that although no action ceuld
have been maintained against the executor upon the note at
the time the plaintiff paid it, still the plaintiff remained liable
upon the note, and that he is entitled to recover in this case
whatever he paid to discharge himself from that liability,

Judgment on the verdict.

Kimparrn »s. Earon.

A voluntary conveyance is good against an heir at law.

It is to be presumed that a grantor knew the contents of the deed he executed,
until evidence to the contrary is offered.

An heir cannot avold the deed of his ancestor by shewing that the grantor was
old and infirm ; that the deed was not read to him at the time of its execu-
tion ; that no consideration was paid; and that the grantor remained in'pos-
session until his decease.

Wrir or EnTry, to recover one undivided eighth part of
two tracts of land in Sutton.

The tenant pleaded the general issue.

The demandant offered in evidence a title in one Caleb
Kimball, and proved that said Caleb remained in possession
until his decease a few years since, and that he left e1ght
children, of whom the demandant is one. ‘

The tenant, who is a grandson of said Caleb, claimed the
premises by virtue of a deed from said Caleb, dated Oct. 25
1820, duly acknowledged and recorded.

One of the subscribing witnesses to said deed testified to
its execution, and that he saw said Caleb make his mark to




