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isThe law otherwise here. But this circumstance is imma-
terial in this case. In this the surety maystate pay the
debt when he andpleases, theproceed against principal him-
self.

are,We of thattherefore, no action couldopinion although
have been maintained the executoragainst upon the atnote

it,the time the still the plaintiffplaintiff paid remained liable
he isnote,the and that entitled to recover inupon this case

whatever he to himself from thatpaid discharge liability,
on theJudgment verdict.

Kimball vs. Eaton.

A is angood against heir at law.voluntary conveyance

toIt is be that a grantor theknew contents of the deedpresumed he executed,
tountil evidence the is offered.contrary

An heir cannot avoid the deed of his ancestor shewing grantorthat the washy
old and the deed not;infirm that read to him atwas the time of its execu-

notion that consideration grantor; was and that the remained inpaid; pos-
session until his decease.

Entry,Wkit of to recover one undivided ofeighth part
two tracts of land in Sutton.

tenantThe thepleaded general issue.
The demandant inoffered evidence a title in one Caleb

andKimball, thatproved said Caleb remained in possession
his auntil decease few since, andyears that he left eight

of whomchildren, the demandant is one.
atenant,The who is of saidgrandson Caleb, claimed the
aby virtue of deedpremises Caleb,from said dated Oct. 2.>.

1820, duly andacknowledged recorded.
One of the tosubscribing witnesses said deed totestified

its execution, thatand he saw said Caleb his tomarkmake
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oldthensaid Caleb wasfurther testified thatthe Hesame.
read as thedeed was not to him. so farthat the;and infirm

atthat no consideration was paidand;recollectedwitness
time, to Ms know-or at otherexecution, anyof itsthe time

theoffered and demandant;No other evidence wasledge.
of aevidenceabove was not sufficientthat thecontended

to the title.passconveyance
to the opinionfor the tenant, subjectwas takenA verdict

theof this court case.upon foregoing

foran, the demandant.W. Tapp

for the tenant.Chase,H. B.

tenantto theJ. The deed Caleb KimballGreen, from
no circum-andhim,and byacknowledgedwas executed

An heiror imposition.are fraudindicatingstances proved
oldwas anda deed that theby grantoravoid provingcannot

theread, subscribingwas not so far asthe deedinfirm that;
no money paid.that he sawandhad knowledge;witness

died into that theadd, grantoraffect the casewill itNor
possession.

it is againstgooddeed was a voluntary conveyance,theIf
knewtheis that grantorand it to be presumedheir;the

some betterbyuntil the contrary appearssigned,what he
thatwitnessof a subscribingthan the testimonyevidence

him.was todeed readnot recollect that thedidhe
im-andto fraudtestimony showanywas directthereIf

case mightin thisevidencethe thegrantor,uponposition
would then beandtestimony,with suchweighed alongbe

doesthe demandantButof consideration.muchdeserving
and all the evi-;to show fraudto have attemptednot seem

with the suppositionconsistentin the case is perfectlydence
to hisvoluntary conveyanceamadethe grandfatherthat
thembetweentenant, an understandingthe withgrandson,
Cred-his life.duringinremain possessionshouldthat he
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Wftittemoritors well it is validmight object ;to such a butconveyance
Shaw*the 646.against heir at law. Rob. on Fraud. Con.

the tenant.Judgment for

vs. Shaw.Whittemore

Where the a action declares own withoutdemandant in real his seizin,upon
setting de-out the of that thehis the tenant cannotparticulars title, plead
mandant claims a insetting allegeit and then matterparticular title, out,by
estoppel.

A verdict and judgment in a for as to theis aspetition conclusive,partition
matter in issue and as a in otherjudgmentverdict andput proceed-tried, any
ing, and he set as aa bar to writ of in the samemay whichup questionentry,
of title is in issue. ■ »put

ofWrit Entry, to arecover tract of Salisbury.land in
The tenant pleaded the aandgeneral issue, special plea

in bar as to twenty inparts of thetwenty-one demanded
premises, setting forth that 8,said Whittemore, November
1830, made application by topetition, court,this for parti-
tion of the demanded premises, that wasrepresenting he
seized in fee of fivesimple undivided Sec.,seventh parts,
and hethat was tenant in common with Bean, Jr.;Joseph
and that hispraying share be set tomight off him in seve-
ralty upon which petition Bean was notified, appeared, and—

in barpleaded that he was sole seized in his demesne as of
afee, with traverse that said Whittemore was asseized

intenant common with him, whichupon issue was joined,
and that said issue was afterwards tried aby whojury, re-
turned their verdict that said Whittemore was not seized as
tenant in common, as he had and thatalleged, said Bean

solewas seized as he had inalleged his suchplea—that
von. viii. 49


