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The law is otherwise here. But this-circumstance is imma-
terial in this case. In this state the surety may pay the
debt when he pleases, and proceed against the prineipal him-
self. -

We are, therefore, of opinion that although no action ceuld
have been maintained against the executor upon the note at
the time the plaintiff paid it, still the plaintiff remained liable
upon the note, and that he is entitled to recover in this case
whatever he paid to discharge himself from that liability,

Judgment on the verdict.

Kimparrn »s. Earon.

A voluntary conveyance is good against an heir at law.

It is to be presumed that a grantor knew the contents of the deed he executed,
until evidence to the contrary is offered.

An heir cannot avold the deed of his ancestor by shewing that the grantor was
old and infirm ; that the deed was not read to him at the time of its execu-
tion ; that no consideration was paid; and that the grantor remained in'pos-
session until his decease.

Wrir or EnTry, to recover one undivided eighth part of
two tracts of land in Sutton.

The tenant pleaded the general issue.

The demandant offered in evidence a title in one Caleb
Kimball, and proved that said Caleb remained in possession
until his decease a few years since, and that he left e1ght
children, of whom the demandant is one. ‘

The tenant, who is a grandson of said Caleb, claimed the
premises by virtue of a deed from said Caleb, dated Oct. 25
1820, duly acknowledged and recorded.

One of the subscribing witnesses to said deed testified to
its execution, and that he saw said Caleb make his mark to
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the same. He further testified that said Caleb was then old
and infirm ; that the deed was not read to him, so far as the
witness recollected ; and that no consideration was paid at
the time of its execution, or at any other time, to his know-
ledge. No other evidence was offered ; and the demandant
contended that the above was not sufficient evidence of a
conveyance to pass the title.

A verdict was taken for the tenant, subject to the opinion
of this court upon the foregoing case.

W. Tappan, {or the demandant.
H. B. Chase, for the tenant.

Gzreen, J.  The deed from Caleb Kimball to the tenant
was executed and acknowledged by him, and no eircum-
stances are proved indicating fraud or imposition. An heir
cannot avoid a deed by proving that the grantor was old and
infirm ; that the deed was not read, so far as the subscribing
witness had knowledge; and that he saw no money paid.
Nor will it affect the case to add, that the grantor died in
possession.

If the deed was a voluntary conveyance, it is goc:d against
the heir; and it is to be presumed that the grantor knew
what he signed, until the contrary appears by some better
evidence than the testimony of a subscribing witness that
he did not recollect that the deed was read to him.

If there was any direct testimony to show fraud and im-
position upon the grantor, the evidence in this case might
be weighed along with such testimony, and would then be
deserving of much consideration. But the demandant does
not seem to have attempted to show fraud ; and all the evi-
dence in the case is perfectly consistent with the supposition
that the grandfather made a voluntary conveyance to his
grandson, the tenant, with an understanding between them
that he should remain in possession during his life. Cred-
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itors might well object to such a conveyance ; but it is valid Whitteuor

against the heir at law. Rob. on Fraud. Con. 646, ‘ 'SwW~
Judgment for the tenant.

WHITTEMORE 7S. SHAW.

Where the demandant in a real action declares upon his own seizin, without
setting out the particulars of lis title, the tenant cannot plead that the de-
mandant elaims by a particular title, setting it out, and then allege matter in
estoppel.

A verdict and judgment in a petition for partition is as conclusive, as to the
matter put in issue and tried, as a verdictand judgment in any other proceed-
ing, and may be set upas a bar to a writ of entry, in which the same question
of title is put in issue. . .

Writ or Exrtry, to recover a tract of land in Salisbury.

The tenant pleaded the general issue, and a special plea
in bar as to twenty parts in twenty-one of the demanded
premises, setting forth that said Whittemore, November 8,
1830, made application by petition, to this court, for parti-
tion of the demanded premises, representing that he was
seized in fee simple of five undivided seventh parts, &e.,
and that he was tenant in common with Joseph Bean, Jr. ;
and praying that his share might be set off to him in seve-
ralty—upon which petition Bean was notified, appeared, and
pleaded in bar that he was sole seized in his demesne as of
fee, with a traverse that said Whittemore was seized as
tenant in common with him, upon which issue was joined,
and that said issue was afterwards tried by a jury, who re-
turned their verdict that said Whittemore was not geized as
tenant in common, as he had alleged, and that said Bean
was sole seized as he had alleged in his plea—that such
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