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Wftittemoritors well it is validmight object ;to such a butconveyance
Shaw*the 646.against heir at law. Rob. on Fraud. Con.

the tenant.Judgment for

vs. Shaw.Whittemore

Where the a action declares own withoutdemandant in real his seizin,upon
setting de-out the of that thehis the tenant cannotparticulars title, plead
mandant claims a insetting allegeit and then matterparticular title, out,by
estoppel.

A verdict and judgment in a for as to theis aspetition conclusive,partition
matter in issue and as a in otherjudgmentverdict andput proceed-tried, any
ing, and he set as aa bar to writ of in the samemay whichup questionentry,
of title is in issue. ■ »put

ofWrit Entry, to arecover tract of Salisbury.land in
The tenant pleaded the aandgeneral issue, special plea

in bar as to twenty inparts of thetwenty-one demanded
premises, setting forth that 8,said Whittemore, November
1830, made application by topetition, court,this for parti-
tion of the demanded premises, that wasrepresenting he
seized in fee of fivesimple undivided Sec.,seventh parts,
and hethat was tenant in common with Bean, Jr.;Joseph
and that hispraying share be set tomight off him in seve-
ralty upon which petition Bean was notified, appeared, and—

in barpleaded that he was sole seized in his demesne as of
afee, with traverse that said Whittemore was asseized

intenant common with him, whichupon issue was joined,
and that said issue was afterwards tried aby whojury, re-
turned their verdict that said Whittemore was not seized as
tenant in common, as he had and thatalleged, said Bean

solewas seized as he had inalleged his suchplea—that
von. viii. 49
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consid-said Bean,that thebywere hadproceedingsfurther
Whit-saidagainstcourt, judgmentsaid recoverederation of
force,which was in fullaforesaid,thetemore, verdictupon

of andlands,theidentitythethen averredplea&c.—The
claim-demandant,of the supposed,and titlethe estatethat

claimed andand thatin saidhim, petition,set byanded, up
saiddeclaration, twentyas tohim in the presentbyupset.

andsame estatewere theof the demanded premises,parts
saidofrenditionBean, after thethat saidallegedtitle —and
hissuit, byof thisthe commencementand beforejudgment,

simple,in feeto the tenantthe landdeed, conveyed&c.
formerhas,and thehe had stillwherebywith warranty,

and holdsland,saidtitle of said Bean in and toandright
he prayedof estate. Whereforeof him by privitythe same

&c.judgment,
a anddemurrer, joinder.there was generalTo this

that acontendedNesmith, demandant, judgmentfor the
of Thetheonlybinds right possession.at mostin partition

211,13 Mass.is not in question. Rep.of propertyright
vs. Smith.a.; 312,11 Pick. ColtonOliver Rep.vs.Pierce

that theBartlett, tenant,for the arguedand I.HarrisJ.
ofa a courtofis, competentthat judgmentrulegeneral

theis conclusivethe point, upondirectly uponjurisdiction,
and thosethe same holdingas betweenmatter, parties,same

ex-in noformspartitionand that athem; judgmentunder
Ev. ;1 Stark. 198242;1 Ev.They cited Phil.ception.

20, Rice22, 7 Johns.275, 283;Actionson RealJackson
3Kitchen vs.304,3 Campbell;vs. Wils. Rep.King;

Morewood; Mass.2 Rep.Outram vs.346,Easts Rep.
; N.Allen 5 H. R.vs.Kent; 462,Kent vs. ditto Cook338,

A Mass.1; 7; Dig.,Towns vs. Nims209, Estoppel,Com.
vs. The399, Proprietors;PejepscutCommonwealthRep.

; 232,9vs. Barnes Johns.365,17 Mass. Adams Rep.
j¿ Barn.Ward; Striven;vs.453,vs. 8 Johns. JonesWhite

vs. Winch.562,Aid. Vooght
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Parrer, J. The in this case cannot bespecial plea sup-
Theported. demandant in his writ thatgenerallyalleges

he is orseized, without out oforiginthesetting particulars
his title. notWhat title he intends to on doesrely appear,

the tenantand cannot set a title for him;up particular allege
that the demandant and;claims under that title then plead
matter of to bar a under it. If suchestoppel recovery plea
was admitted, and the tenant the titlemistook under which
the demandant claimed, the latter must traverse the allega-
tion that the estate and and wastitle claimed set himup by
the same as that andwhich the tenant the causealleged,
proceed to trial, of the title of eithernot the meritsupon
party, but didan issue whether the demandant did orupon
not claim tenant setunder the the forup him,title which
which would be for if found for theabsurd; demandant it
would settle The demandant seems to havenothing. good

toright what hissay upon title he rests suit. It does not
that heappear has not, since the former proceedings, acquir-

ed a title from Bean, before the conveyance tenant,to the or
a valid title from some other person.

If, when the demandant’s title is theshown, tenant has
ofmatter it,estoppel he it inagainst may give evidence,
had nohaving it.toopportunity 17 Mass.plead 369,Rep.

Adams vs. Barnes; 1 Stark. Ev. 303.
Where the title on awhich demandant relies onappears

the record, as if he sets hisout seizin aupon mortgage, an
beestoppel may pleaded ; and in this case theperhaps tenant

havemight plead color to the andgiving demandant, have
availed himself of the in the rejoinder.estoppel 17 Mass.

4370­; Dane’s ;184, Ivers vs.Dig. Jackson R. A.Hooper­
274.

But as the hasargument theproceeded upon assumption
that the demandant in fact relies the title statedupon in the

weplea, have considered the how far thequestion proceed-
in theings petition for affect suit.may thispartition

It is oncontended, demandant,the of the that thepart
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the ofright possession,mostat bindspartitioninjudgment
havecannottherefore,in partition,the proceedingsand that
it beif thisBut byof entry.to writeffect bar thisany

ain petitioncome in questiondoes notintended that title
the position.will not sustaincitedtion, the authoritiesfor parti

fora petitionwas316, whichSmith, 11 Pick.In Colton vs.
theofof partforafter a former partitionpartition, petition
re­theforliad been judgmentin which therepremises,

“ the petition-thatthe court itsay, argued,wasspondents,
‘ formeron theirers are theby judgmentbarred or estopped
! legalthebeen; and would haveno doubt thatpetition

ofquestion‘effect and theof that if thejudgment, parties,
! thebeenissue, decided,in hadtitle orput necessarily

See, ItBrooks.also, 56,‘same.” 12 vs.Pick. Blanchard
come intitle mayis evident from these authorities that

well asfor astried,and be in a petition partition,question,
and ait,taken onmaya writ of A verdict beentry.in

rendered.judgment
of theclear, statute,is from that thefurther, rightIt our

tothis courtbe tried. The statutemay authorizingparties
thetoanswerifpartition, personmake thatprovides any

objectionorand answerobject to the suchpetition, partition,
peti­the&c., partyshall be in the form of a to whichplea,

in disputematterdemur,or so that thetioning may reply,
a de­receivefact,be reduced to an issue law or andmay in
othertermination the in the same mannerby court, jury,or
favorinissues are If is determineddetermined. the issue

that partitionof the renderedis to bepetitioner, judgment
“ if it be determinedbe made. But on trial of such issue

‘ no or sharethe or have rightthat persons party petitioning
‘ hold a lessin the estate described in such or rightpetition,
‘ theor in adverseshare than is suchalleged petition, party
‘ But in case itshall recover them. shall beagainstcosts
£ ordetermined that the havepersons party petitioning any
£ inor share in the estate described the petition, theright
‘ made,court render that bemay judgment partition and
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•' of belongingcause the share or shares in such estate right
‘ andto be set off assign-the or topersons party petitioning
! N.ed to or to the inthem, severalty,”him hold same &c.
H. Laws 460.

213, said,13 it is a ofIn Mass. that partition“judgment
extends at to bind the So a writmost ofright possession.”
of tois intended the ofentry try only demandant’s right

Jackson R. A. 283. But a forpossession. parti­petition
tion be themay maintained where has not apetitioner pre­
sent of 5 N. H. vs.216,R. Hunt Ha­right possession.
zelton.

There is then, on to awhich found distinctionnothing,
in this between a verdictrespect and in ajudgment petition
for partition, and a andverdict injudgment a writ of entry.
The former ofis as a nature as the latter. If thehigh one

liemay after the itother, cannot be to the sametry question
of title which has been input issue and tried in the first.
5 N. H. 259, Towns vs.Rep. Nims; 6 N. 12,H. R.
Batchelder vs. Robinson­ 3; East 346­; R. A. 274.Jackson
This cannot be done even in a writ of Jackson R.right. A.

“283­ 3; East 357. It is not the but the matterrecovery,
alleged theby andparty, which theupon recovery proceeds,
which creates the 3estoppel.” East 346.

The isconclusion thatinevitable, as by the statute the
of the to aright party share; is,which in other words, his

title to a share ; may be tried in a petition for andpartition,
a rendered, thatjudgment is asjudgment valid and conclu-

assive to the matter input issue and tried, as a judgment
in otherany and if theproceeding; demandant shall attempt,

ofon the trial the general issue, to set the titleup which
has been tried in the petition for partition, the verdict and

in thatjudgment case bemay ingiven evidence to himestop
in this action.

onJudgment the demurrer the demandant.for


