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beto was tonot have that defendanttheought expected
afor loss.responsible

And as the inns in this are furnish-notcountry generally
ed with accommodations for the of theprotection carriages
of all ofwho at the and the customguests may inn,lodge

them to remain in cannotyards, wherepermitting open they
be a isprotected, known,but so and wellby guard, universal,
we think it a that thesound assent of the travellerposition
is to be case,in such unless he makes apresumed special

that his should be in arequest carriage ;safe andput place
that such is not toyard be deemed a ofopen inn,thepart

to theso as forcharge loss,the unless heinnkeeper neglects,
the aupon request, to in ofput goods whichplace safety,

do,he is bound to on such ifrequest, he have accom-any
to withmodations him it.enable complywhich

nonsuit.Plaintiff

Barker vs. Jones.

a agaveWhere towritten aparty certainpromise sum in one for apay year,
clock, or oninterest the and uninjuredthe clock and the writingsum, ; pur-

to have been made at the townported where the thepromissor resided,
living in another state heldpromissee ; that the of was theplace performance

;house of the that he liad an election topromissor the or deliverpay money,
the clock and the and that nopay actioninterest, could be sustained until

aafter or evidencedemand, that the was topromissee receiveready perform-
ance at the or that the defendantplace, was unable to the contract.perforin

Assumpsit aupon written contract, in the words,following
viz.

Oct. 18S0.Amherst, 26',
I M.to H.promise the ofsum in oneBarker, fromyear date,$16

afor wood or interestclock, on the same uninjured.and the clock
T. Jokes.

It was admitted, on the trial, that the defendant signed
the contract; and it was agreed that at the ittime when
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Massachusetts,inthe resided Lexington,plaintiffwas made
frpm he removed to of Con-afterwards the statewhich place

that the defendant has resided in thisalwaysandnecticut,
state.

had thethat the demandedIt did not appear plaintiff
athe court directedand for causeclock;or themoney this

to thesubjectthe defendant, opinionverdict.to be taken for
theof this court case.upon foregoing

residenceTheA. F. G. Y. for the plaintiff.Sawyer,Sf
theas todefendant, questionof the or is immaterialplaintiff,

ef-whether a demand should be made. It have somemay
ofin the performance.fect determining place

defend-The of is to to theeffect the contract give liberty
money,ant to of therescind the contract for the payment

orinterest, havingclock and thetheby re-delivering paying
is whetherthem at the time and It immaterialready place.

wasnot,was there or or whether a demandthe plaintiff
after,A the oror not. demand before year expired,made

not avail.would
of at the defendant’s dwell-If the wasplace performance

to deliverhouse in and the defendant wasAmherst, readying
of 10the clock that is matter defence. Mass.there, 238,

3; Townse?id vs. Wells.327,Lent vs. DayPadelford

is anfor the defendant. This alternative con-Newton,
towith a re-and not a contract totract, money, rightpay

of clock. As the wasthe theby delivery obligorscind
cannot,had an election. Heone,to but hebound perform

is him to maketherefore, be until an givenliable opportunity
election.an

demand,a at thehave made timeThe shouldplaintiff
contract,and or outin the theplace designated pointed by

collateral circumstances.
No of theplace contractbeing expressed,performance

was to be ofat residence theperformed obligor.the



DECEMBER 1836.TERM.

of the at theno doubt the understanding parties,It was
ofthe at thecontract,of the that obligee, expirationtime

house,the call at the andshouldyear, obligor’s dwelling
dollars, whichever the obli-clock,receive the or the sixteen

elect to and it is oftime;should deliver at the one thegor
most reasonable of law,maxims the as well as one most

judicialsettledincontestibly decisions, thatby every obliga-
tion beis to fulfilled to the intention of theaccording par-

to it.ties
He cited the CivilLivingston’’s Digest 272, 27A,Lmvof

414 1276, 355, PI. 1288, ; 327; N.H.Chilly’s 327,Rep.
4;Weld vs. Mass. 474,Hadley Luce;Robins vs.Rep.

474,8 Johns. vs. 13Slingerland 56,Morse: Johns. Wilt
Ogden; 4a. vs. N. H. 40, Robinson vs.Rep. Batchel-if

; Lilt. 79, ;der 207 9 Co.;Co. case 5 CotoeriPeytoe’s 516,
Lobdell vs. Chambers Winn,vs. Prin.Hopkins; Dec.

:192 2 Bibb’sKentucky 5Rep. 280; Johns.Kentucky
119, Newton Galbraith;vs.Rep. 2 Peters’s S. C. Rep.

549 5 D. E.; Sir W. 1409; 56;Jones East 204;if
69Pleader,Com. PI. 323 :Dig., ;C. 2 Brod.Ckitty’s if

165, Rowe vs.Bing. 17 Mass.Young; 389,Rep. Carley
vs. 5397;Vance: 3 Taunt. Taunt. 344; 2 61;Taunt.
5 381,N. H. Rowell vs. Bruce.Rep.

J.Parker, The first whatquestion wasis, the place of
ofthe this contract ? This isperformance indicated by the

made,it towhere purports have been andplace the factsby
the residence of the Theshowing parties. contract was
Amherst,made at where the defendant theresided, plain-

tiff at inthe time andliving Massachusetts, afterwards
in It could notConnecticut. have been in the contempla-

oftion thatof either the defendant tothem, was deliver the
clock in a different from that in whichplace he received it,
and in a different It wasgovernment. not, then, to be per-

at the offormed residence the Nor itplaintiff. could have
been intended that the defendant should the clockcarry
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Barker towith deliver at suchhim, place as heabout might happen
Jones. the The defendant wasto meet bound toplaintiff. perform

house. Itown must have been so understood.at his
asis not. it hascontract been a toThe contractargued,

dollars, with tosixteen the defendantliberty to rescindpay
clockdeliver the and the butinterest,and it is in theit, pay

has hisHe electionalternative. the terms of theby very
contract.

is incumbent on the to a of theIt show breachplaintiff
and this the offered; being character,its has plaintiffcontract

a heof breach of it ? thatevidence He has shownany
all. wasthe and that is defendantwriting,holds Thestill

to him. wasseek All that he dobound was bound tonot
to and atelection,himself make hisreadyhold performto

The has that the de-house. not shownplaintiffownhis
refusal,was so has noready.not He shown nofendant

on of toinability defendant,no the thepart per-neglect,
tohas not on his ownproved any partHe readinessform.

clock,or the at ofmoney, the the perform-the placereceive
this was notwithout readiness the defendantbut;ance

wait thedefendant wellthing.do Theany mighttobound
thatand; the not shownplaintiff havingdemandplaintiff's

demand, that the to com-or defendant was unableamadehe
done has shown no breach of the con-so,heit hadwithply

the atthat defendant was readybe presumedmayIttract.
the terms of his contract,with untilcomplytohis house

to contrary.theevidencesomeisthere
theJudgment defendant.for


