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vs. West a.Gordon, Ex’r, &Apt.

a.,West & vs. Gordon, Ex’r.Apts.

the ofin of a the executor is to deliver overWhere, will,pursuance provisions
legateesto to and in his account hethem,bequeathedproperty specifically

charges the as dischargeshimself with articles and himselfinventoried, by
charges.the he is tonot entitled commissions on suchover,delivery

in receiv-An executor or administrator is entitled to be for his servicesallowed
ing, securing, investing and out and for suchpaying services,monies, may,

a toaccordingbe commission of thevaryingallowed the amountupon money,
aor of andtrouble each andcase; twolabor, risk, responsibility particular

cent,half allowed as an commission.wasper ordinary

to tobelongingof the monies the estate thegaveWhere a the interestwill
to herher certain other onduring and the de-widow, life, principal persons,

to for the care andthat the executor was entitledheld, compensationcease —
collecting payingand over theof the for and interest,fund, annually,custody

cent,accounting for six heldduring that time the executor interest,and; per
cent, a for thisthat one was service,compensationper properfarther, annually

charged the theof it be and re-and that one fund,upon principalquarter
the income.mainder upon

onfor all he receives the sale ofaccountableor administrator isexecutorAn
amountand for the full collected himto thebelonging estate, byproperty

oyera debtor anif he from anddebts but receivesdue; allowance,allupon
infor extra trouble the settlement and ad-of thethe amount demand,above

for that. And if liebound to account should exacthe is notofjustment it,
chargednot be with the in hishe could ad-extra interest, usuryand receive

account.ministration

cut sold timber from theto sell andland, land,withexecutor,an powerWhere
the heof that wasland in held,sold theafterwards itself, pursuanceand will —

of asthe value thewith welltimber,in his administration accountchargeable

of the land.as

Appeals of for theprobateof thea judgefrom decree
account ofadministrationtheCheshire,of allowingcounty

B. West.will ofof the lastas executorGordon,W.
11th, 1817, he be-madeWest, Julysaidthe will ofBy

furniture, thehousehold &c. &c.—wife histo hisqueathed
decease,be due him at hisshouldwhat moneyofinterest

ofand administration,)of his debts expensespayment(after
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her life—also the use of all hisduring and realprofits estate
not otherwise of, her natural life.disposed during

W. Gordon was executor,made and with theempowered,
consent of Mrs. to sellWest, whole,and theconvey anyor

“ofpart the real to the interest of theestate, hersecuring
purchase her life.”money during

The will estate,then all his real not dis-gave otherwise
posed of, to T. B. and theWest, West, after theexecutor,
death of Mrs. to hold as tenants in commonWest; ; and if

of it been sold the itany executor,should have by gave
“ andthem the the of themoney, moneypurchase principal

due to Anddivided,”to be T. Westmy estate, equally &c.
was of notefrom the his todischarged payment promissory
testator for other itbequests,After certain gave all$1500.
other executor,of kind to the himproperty every making
residuary legatee.

The trust,executor the and bondgave theaccepted in
usual form. account, 8,He rendered an 1820,September

aand second a waswhich had in theaccount, upon hearing
probate court, 18, 1834,November Mrs. West stillbeing
living.
In this account the estate withhe charged commis-

cent,sions of 1-2 on $'5694,70, thatper being.2
of in his first account,itemsportion charged upon

which in thatcommissions account were omitted
to be charged, $142.37

cent,Commissions of 2 1-2 on the ofper amount cer-
account,tain items in the second 249.13

trouble,Executor’s andtime, inresponsibility taking
of and thecare topreserving residuary legatees

the amount of of sale of$3467.50, being proceeds
estate,lands to thecertain belonging from Novem-

28,ber to 272.644, 1826, 1834,September
andtime,Executor’s trouble inresponsibility taking

of and tocare $4029,preserving residuary legatees
amount of balance in(being his hands rendi-on



CHESHIRE.

account,tioa of the first and of certain debts col-
lected fromafterwards,) September 28, to1820,

28, cent.,at1834, oneSeptember per 564.00
ofThe disallowedjudge probate these anditems, from

of the decree thethis executorpart appealed.
were certain otherThere items disallowed theby judge,

was taken thefrom which :appeal by executor but as the
those items involved noarising upon nlaterialquestions prin-

than what aroseother theupon it isciple, notforegoing,
to state them.necessary

the ofthe claimants thehearing, twoUpon thirds be-
West andto T. B. West, moved the court toqueathed

the executor with the sum of $800, tocharge havealleged
him of G. H.bybeen received and D. A.Ingersoll White,

in favor of the estatea claim one A.againston overHunt,
the of received and$4110,above sum creditedand on said
his account —but thein first refused tojudgedemand charge

with of said sum.any partexecutorthe
the court toalso moved charge the executorThey with

certain- taken avalue of timber from lot of landpinethe
called theestate,to said Brainerd tolot, thepriorbelonging
executor,lot the on the 4th of November,of said bysale

as to 2000 dollars. this theUpon1826, amounting alleged
and ordered that the executor not to beoughtdecreedjudge

of thetimber;the value the but as executorwithcharged
it wassame,benefit from the considered that itthereceived

of for care ofto cancel the charge takingshould go $564
28, 1820,from toestate, Septemberof the personalpart

which was disallowed as aforesaid.28, 1834,September
of said twothe claimants thirdsthese decisionsFrom

appealed.
account,in his firstexecutor, chargedthat theIt appeared

of theinventoryof the personalwith the amounthimself
West,to Mrs. and retained bydelivered62,estate, $3650

of and dis-will,theof the provisionsinhimself, pursuance
of the same amount. He alsocredithimself abycharged
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Gordoninnote, up pursuancehimself with T. West’s givencharged

&West a-a like amount toof withwill,the and credited himself
'These, interesta three years’balance it. with forcharge

uponon the sumhands, upmonies in his make$544.68,
omittedwhich wereclaimed,which commissions are now

to be in that account.charged
arisingThe on mattersother sum for commissions was

con-insince the first and theaccount, remaining charges
fund,the andwere and of wholecustodyfor caretroversy

to time.to Mrs. West from timeover the interestpaying
thatitauditor,the of an furtherUpon report appeared,

testator,death of one Asahelto the themany years previous
1805,Hunt was indebted to the andtestator, 9,September

to thean absolute of hishim deed farm.gave Subsequent
ofexecution the the testator Hunt adeed, memoran-gave

in land,dum to release the onwriting, engaging payment
of a certain sum in one Hunt the landyear. conveyed by

to onemortgage Rand, and deed tobyafterwards warrantee
;his son and Rand and the son to G.assigned, quitclaimed,

H. Ingersoll. quitclaimAfter the son,from the November
28, the testator a1815, togave writing Ingersoll, certifying
that the him,deed from Hunt to abso-although apparently
lute, towas secure the ofgiven and stat-payment money,

the amount then anding ;due that if theagreeing amount,
with interest, was to him in apaid the whoyear, by person
should have the ofright he wouldredemption, release. The
testator treated this aconveyance as tomortgage up the
time of death, 29,his July 1817, and the debt then amount-
ed to $4110,

Soon after the death of the sometestator, madeIngersoll
embarrassed,but,payments, being anmade withagreement

his brother, Nathaniel Ingersoll, to raise the andmoney,
take the title, and hold it for his N.benefit. Ingersoll paid
$1000, which the executor received aunder to re-contract
turn it, with interest, if the aterms of couldconveyance
not be arranged; but G. H. Ingersoll time,thishaving, before
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Wetmore,to a Miss the to con-executor refusedmortgaged
as itto N. hervey directly Ingersoll, might security,affect

this account that failed, moneyand on and thenegotiation
this,back. After an bywas wasarrangement madepaid

executor,the and withWest,which Mrs. the assent of In-
to D. A. whoWhite, had marriedgersoll, conveyed Miss

;Wetmore the executor obtained fromhaving previously
West, West,T. and B. a written under au-seal,agreement,

to ofWhite,him to on the sumthorizing convey receiving
hewhich sum in his first$>4110, charged himself—with

“ ofas amount debtaccount, farm,secured Hunt’sby Col.
withexecutor consent ofsold devisees and Mrs. West.”by

theseIn theeffecting arrangements executor went twice
and andSalem,to Boston was at other trouble in the busi-

ness and in; finally the matteradjusting he received of In-
and White beyond the amountgersoll of the debt as$500

tocredited the estate. He claimed a to on ac-right this,
of thecount trouble and he hadexpense been to. In-put

stated that the of itgersoll part which he was calledpaid
or extrabonus, interest. The executor tocharged nothing

estate for andthe his time trouble in this business.arranging
lotThe Brainerd was a wood and lot;timber and soon
ofafter the decease the testator, the executor at different

times took timber from andit, authorized toothers do andso,
in this way about fifteen acres had been cleared and fenced.
Part of the hadtimber togone the ofrepair buildings.
The lot was sold, with the consent of West,Mrs. as autho-
rized theby will, 4,November 1826. The auditor, if the

wasexecutor for thechargeable timber in the administration
foundaccount, the sum to be $450.

Atherton,C. H. for the executor, cited 13 Pick. 272,
Ellis;vs.Hayward 10 184,Ves. Fearns vs. 10Young;

Pick. 77, Jennison vs. 3Hapgood; Rawle 48, Billington’s
citedAppeal, 10 Amer. Jurist 13364; Pick. 328, vs.Dorr

9 Peters’Wainwright; 461, FenwickRep. vs. Chapman;
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1 Peere Williams ; 161,242 10 Peters Venlris vs. Smith;
vs,4 N. H. R. 166, 5;Adams Morrison N. R.H. 326,

Weeks;Weeks vs. 10 Mass. 303, 1Sargent Toicne;vs.
R. 365, Fuller, vs. 4Judge, Young; Kent’sFairfield’s

; 7 227,Com. 75 Johns. Jackson 2vs. Brownson; Hayw.
110, Ballentine vs. 1 467, vs.Poyner; BowmarBailey
IFi'feoji. ; 13cited 12 162 Mass. 260,Jurist Crocker vs.

Saund,vs.; 275,Pales a. 8 Mass.. Bigelow 2;Bridge
412, Merrick,Lord vs. andArlington cases incited note;

180,232, ;13 vs. a.Mass. Hubbard 10Wyman Johns.Sf
Bailie; 271,vs.TFa&A ditto Union Bank vs. Clossey.

H. cited 1Hubbard, contra, Johns. 27,Ch. GreenRep.
Winter;vs. ditto 533, vs.Manning 10Manning; P*cA\

76, vs.Paine Stone.

Parker, J. The item infirst in thiscontroversy, case,
is the ofsum 142.37, the executorcharged by for commis-§
sions on sum of ,$5694.70,the accounted for in his first ac-

on whichcount, no commissions thenwere charged.
We ofare that thisopinion claim not to be allow-ought

ed. In torelation the articles of estate deliveredpersonal
the orwidow, executor,retained the in ofby thepursuance

thewill, and note T. which willWest, theby wasagainst
to be him,to there is no for agiven up ground ofcharge
commissions, which aare sometimes forproper thecharge
risk and trouble of and outreceiving, holding, paying
monies. In to the interest, with which theregard accruing

inexecutor himself his first thatcharged account, by the
will West,to andMrs. he himself frombelonged discharged
it a of the same amount over to her. Theby charge paid

is asnot,mere collection and of that interest willpayment
be the fund ;shown ahereafter, charge principalproper upon
but if receiveexecutor entitled to forthingthe was any

income, andthat, it should have theuponbeen charged
von. vni. 56
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whose benefit the serviceborne her for wasby performed.
therefore, to a waivernecessary, say anyIt is not aboutthing

account, byfor on this the settlement of firstclaim theany
commissions were on col-account, in which moniescharged

but not these sums.lected, on
account,in is for commissionsThe next item the present

firston monies received since the rendition of thecertain
time,with two forThis, following items,account. the

ofin care andtakingtrouble and responsibility preserving
to-beestate,to the consideredbelonging maythe monies
incounsel,difference theThere is a wide betweengether.
ofwhich should thisgovern partto the principiesrelation

; that allfor the executorcounsel contending,case thethe
theand overwell those for collecting payingashis charges,
andas forWest, preserving,interest to Mrs. collecting,

ofover the are administra-expensesprincipa!,fiually paying
itself,the fundtion, and are charges against goingproperly

and the interest to beamount,to its reducetherebylessen
is to be accountable,that no other wayand sheher;paid

will toentitled the sixbeing by pertosubjected charge,or
cent, thecounsel fortheon the principalinterest —while

thatargue,two thirds of the residuumofclaimantspresent
thesum exceptfrom theto he deducted principalisnothing

handstheand monies infor thecollecting placingcharges
words, thebeyondnothingor in other thatexecutor;theof

is theadministration chargeable uponof ordinaryexpenses
ascertained, thatsum isthe principalfund that whenitself;

T,West, West,to B. and thewill securedis thesum by
is entitled to com-that the executoradmitexecutor. They
but that allthis, saytosubsequentfor servicespensation

preservation the asand ofcustody principal,for thecharges
the interest,over areandas those for collecting payingwell

and are to beincome, deducted,thechargeable uponproperly
interest to Mrs.payablefrom the annualoccur,theyas

West.
can bepositionsthat neither of theseofWe are opinion
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maintained to the full extent. are,There in the settlement
of estates, certainmany services performed theby executor
or administrator, in receiving, ordepositing, loaning monies,
and in andagain outthem onrecalling paying final settle-
ment, for which the executor or administrator cannot well
charge by the the isday, as service atperformed many dif-
ferent oftimes, fractions ofoccupying itdays, which would
be todifficult accuratekeep any very account. There is
also a risk and a attached to thisresponsibility andreceipt

of thecustody money, varying, materially inperhaps, its
extent, to the peculiar circumstances ofaccording individual
cases, but for which in ismany instances it aproper com-

ispensation should be It immaterialpaid. whether this
be oncompensation denominated commissions monies re-

and or beceived, over,held whether itpaid designated as
collection,services for and ofcustody disbursement the

monies the In manyto estate. instances thebelonging
amount to bebe should graduated veryallowed nearly by
the amount but in others isfunds,of the it thatapparent
the would furnish noamount and certainreceived, cri-paid,

in fewterion, sums,received butfrom been underhaving
little risk;to but easilycircumstances that securedled so

settlement,the finalas it was before andlong necessary to
tobe with little trouble the agent-whiledisbursed very on

itsbythe other hand it be varied that themight appearing
was true. Theconverse of all these amountpropositions

itbyto be for whatever term is de-services,thesecharged
the ofa of chargesis administra-nominated, partproperly

claimants,and not in thistion, case,I do understand the to
ofthe allowance some-strenuouslycontend very against

as ato this executor,this ground, proper chargething, upon
of the estate.the fundgeneralupon

executor, thereof an isdutyto ordinaryIn addition this
in case. The willthe will thisbyanother superadded

administration, butan forordinarynot formerelyprovides,
theexecutor, duringto continuea in the hands of thetrust
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“Gordon herIt the ofWest. interest whatgives moneyMrs.life of

Vs.
West & a. at the ofmy decease, mybe doe me payment(aftershall

of her andlife,”expenses administration,) duringanddebts
“ of all in willestate,and real thismy (notuse profitsthe

her natural life and em-duringof,)disposedotherwise
toWest,with the consent of Mrs. sellexecutor,thepowers

“ to herestate,of the real securingany partwhole orthe
her life.” Afterof the money duringinterest purchasethe

itestate, givesa of the realover, of portiondevisescertain
the claim-the andindividuals, one,executor beingto three

all othertwo, histhe otherin this case representingants
ofif theandWest; anyafter the death of Mrs.estate,real

executor, it giveshave been sold thebyshallreal estate
“ moneyand the of theprincipalpurchasethe moneythem

with certain which aremy estate,” exceptions, specified.due
for the and expensesis no provision chargesThere express

willin theAll that is containeddisposition.thisattending
whichis in the first clause above inthem quoted,respecting

aftertestator,shall be due theof what moneythe interest
and isadministration, givenof debts ofexpensespayment

who shallher life. It is not even saidWest duringMrs.to
this dutyfund and over the interest. Butpaythehold

147,3 N. H. R. Claggett,the executor.upondevolves
13 Pick. 331, Dorr vs.Hardy; Wainwright.vs.Judge,

ofthat If the thefor argumenta trustee purpose.isHe
if wasmaintained,was and the executorcounselexecutor’s

funds, andof thefor care and custodythingto receive any
lieor ifWest;and interest to Mrs.collecting payingfor

cent, ;the allmoney chargessix uponnot obtain percould
from thebe deductedannually princi-mustdeficienciesand

Butadmits would reduce the future interest.hewhichpal,
of testator,in thewas not the contemplationwe think this

was not onlyof Westthe instrumentthe terms Mrs.byfor
was due the atinterest of what testatormoneyhave theto

ofdecease, after debts and admin-deducting expenseshis
was ofsold,but if land “the interest theistration, purchase
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Gordonto her. If interest on thewas be secured to pur-money”
&.West a.cent,six interest onchase meant thatmoney necessarily per

'
toat all events six cent.pershe must be entitledmoney,

wasof the whichsale, probablyon the amountannually,
thebyof the real estate was soldintended for if; anynot

before namedthree individualsthe will theexecutor, gave
“the principaland also themmoney,” gave“the.purchase

as thatThis is asto the estate. explicitof duethe money”
after theIf,the interest. moniesto receiveMrs. W. was
sold,and the lands the execu-collected,weredue the estate

cent,West six interest annu-to Mrs. perwas bound paytor
was all thelife,the herduringprincipalally upon (which

a of theon loanto receive money,)law would himpermit
the whole principal,to overpayand was further obliged

con-as the claimantsdecease,on herdiminution,without
unless histrust,no enviablehe had assumedtend, certainly

beof the principal might supposedown of one thirdshare
allhim forto remunerateto be of a amountsufficient

that the testatornotand losses. But it is suggestedtrouble
bethird should any compensa-of thisintended the bequest

the executor.tion for services ofthe
of the claimants givesthehand, argumentOn the other

a ofside. If theportionon thattoo an interpretationrigid
unforeseensome contingency,be lost byshouldprincipal

executor could andguard,of thenowhichagainst prudence
to be in suchhe chargedhis iswithout fault onany part,

to West,still Mrs.be accountableand toloss,case with the
toand the otherlost, legateessoon amountfor interest the

13 Pick.It seems not.decease?on herfor the principal,
with-in jeopardy,fund wasof the332. if some portionOr

inbe incurred providingshouldandfault, expensesout his
insurer, and author-is anthe executorunlessits security,for

for the bene-would besuch, expensestheasized to charge
for the benefitwell asasto the principal,entitledfit of those

fundtheabe charge uponshouldannuitant, andof the
hisfund into keep theobligedis notexecutorTheitself.
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Gordon own onhands, and interestpay it; and it often bemight
West Sc a. to receive a ofneeessary in theportion and toprincipal,

a new orloan,make reinvestment. This servicebeing
to the andrelating care ofcustody the would beprincipal,

a proper thecharge against 2 Wend.principal. 77, 106,
vs. Clarkson. And so ofDePeyster the general care, cus-

and thetody on theresponsibility executor inresting the
of the fund, which ispreservation or ingreater less differ-

ent cases. That is a fundcharge upon the itself.properly
179,Pick. Ellis.12 Ellis vs. A different seemsrule to

in andhave New-York. 1 Johns.prevailed England, Ch.
rule,and All the37,R. cases cited. reasons of that how-

ever, here,do not where executorsapply areordinarily
bonds,to 1equally with administrators.obliged give

533, itR. And has never been in thisadoptedJohns. Ch.
State.

of the interest aand ispaymentBut the mere collection
West,the benefit of Mrs.case,in this forperformed,service

183.a the income. 12 Pick.charge upon Rep.and is proper
W. he must havetothe interest Mrs.the testator gaveWhen

of the properafterinterest, the paymentthe netintended
heand so when;it overand payingof collectingcharges

to the others,money,and the purchasethe principal,gave
of itreductionsuchtohave intendedcould not excludehe

offor the servicesbecameit payable,occur beforeas might
In relationandcustody preservation.itsexecutor, inthe

tonecessaryitdeemdid notthe testatormatters,to these
debts,torelatingclauseTheprovision.any specialmake

ato excludeintendedwasadministration,ofexpensesand
to oninterestentitledW. should beMrs.thatconstruction

construc-sameand themoney ;of theamountwholethe
not beenif hadthatwill,to thegivenbeenhavemusttion

inserted.
asmatters preciselyto theserelationinstandscaseThe

theof leavinginsteadtestator,thedone ifhavewouldit
author-therebyandexeeutor,theofthein handsproperty
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West,to had con-to over the Mrs.him interestsizing pay
other friendstituted some asexecutor,him and designated

shouldtrustee for that to the executor paywhompurpose,
over no madecase, beingthe In that provisionprincipal.

would be atrustee,for the of the his servicescompensation
far asthe him. So theymonies received bycharge upon

interested,of all wouldfor the benefit theywere performed
tofund,to the of the and reducegobe principalchargeable

andthe mere collectionas concernedit; theybut so far
would beincome, they properly chargeableof thepayment

to that.
offund,of and itsThe theexpenses collecting investing

and of andcare andsubsequent custody, finally recalling
ofexpensesit be consideredpaying out, may as-properly

The in and overpayingadministration. services receiving
aof trust,the annual were in the forincome, performance

which, in this the testator havecase, may supposedperhaps
no reason of ofwould be thecharge made, by relationship
the parties.

The ofsales the real estate were in of thepursuance
of the and the same rule to theprovisions will; applies

assales,monies received those to collected onupon monies
debts.

weUpon executor,the of the haveappeal therefore, con-
cent, on,cluded to allow two and an half commissionper

the of the andmonies collected received sinceprincipal the
rendition of the first account.

And we are further of that inopinion, ordinary cases Of
cent,a trust, five is as anper annually great interest as

should be exacted of a intrustee; or, words,other when
cent,the trustee accounts for six interestper annually, one

cent, is aper to beproper allowed for thecompensation care
and of the forcustody funds, and the income.collecting

In this case, as the to one,income and thegoes principal
toeventually others, of the servicepart for which the per

is allowedeentage was for the ofbenefit all andinterested,
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Gordon benefit of the entitled the income.part for the sole toparty

&West a. therefore, and wenecessary,It becomes to itapportion ;
of itone as a suitablecpiarterallow thecharge upon general

forfund, care, and the othercustody, responsibility, leaving
to be for if itWest,three accounted Mrs. is re-quarters by

quired.
of theIt remains to the on the claim-partconsider appeal

of theants two thirds.
execu-are to theWe of that their motion chargeopinion

White, waswith of andtor the received$500, Ingersoll
and thebetween themoverruled. The transactionrightly

itas a sale of land. Ifexecutor cannot be theregarded
But,could the bebe, althoughsustained.appeal might

an of treated itfarm,the testator had absolute deed the he
as mere for the time of hisdebt,a to decease.security up
And it was treated all interested. Theso afterwards by

B. the should beand T. assented that debtlegatees, West,
ofreceived and the land Thedischarged. attempt Inger-

to assoll was redeem. Difficulties to the manner.arose
executor refused to in manner asconveyThe such might

a to the wife of Whiteincumbranceprejudice subsequent ;
onmade,the mode in which the should beand conveyance

wasthe of the money, finally agreed by Ingersollpayment
received the and hedebt,and White. The executor receiv-

aalso, of in addition to it. Whether this beed, them, sum
trouble,as a for his as the execu-designated compensation

tor states and if whether the amount be orit, so, large
interest,or whether it bonus or thesesmall; be called extra

to have no title it. If it wasclaimants seem to received as
for it to the executor. Ifservices, belongs Inger-compensation

fit aWhite to make liberal thatvery allowance,soll and saw
extrathe If it was received as inter-does not alter case.

not in thatest, find,which the auditor does casealthough
be tothe executor liable it he is not ac-back,might pay

it to thecountable for the claimants on settlement of his
account,administration It is as theirtrue, argued by conn-
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Gordonsel, that an or all he re-executor trustee is accountable for

vs.
West & a.on sale of the trust for theceives and full amountproperty,

collected ifthe debts due estate. But heupon the should'
exact and oflaw,receive to we are awaremoney contrary
no rule in thewhich entitles those interested to claimestate
the abenefit of If substantiate suchthat. couldthey
claim, beto liable to the which wouldthey penaltyought
be incurred the violation of the statute.by

lot,With the value of the timber from the Brainerdtaken
the beexecutor must charged.

The of his themade on behalf ofcounsel,argument
executor,that if is liablesurety, all,the liable at personally

for the or wascutting cut,waste—that timber itdirecting
no act of his and willexecutor,as that his theauthority by
was an to sell thestrictly authority land, the consentwith
of Mrs. avail toWest—cannot him from account-discharge

for which to the anding property clearly estate,belonged
which andhas come into his use. He au-possession had

to land,the will sell the with ofthority by the consent
Mrs. West. him to timber,If this no severgave theright
and then stillland,sell the when timberthe was bysevered
him, directions,or his and the timberby itself, or the avails

it, hands,of came to his he was tobound asaccount for it
executor.

If his act thein wassevering timber tortious, when sev-
the notered title was and the interestchanged, of B. West

and others in landthe andbeing contingent, beenhaving
since the sale,defeated the ofavails theby timber became

estate the handsin of thepersonal executor, to be disposed
of in the manner as if soldsame he had so much of the
land. It is not for tohim his actdeny that in ofdisposing
it was an act of administration. He as wellmight allege
that he thehad converted other ofany personal property,
and that hein so acted in hisdoing individual andright,
was therefore not accountable as executor. And what he
cannot his forallege, cannot insurety him this mat-allege

von. viii. 57
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Gordon aand byhad been severed convertedtimberter. If the
&West a. haveassent,his some questionwithout mightthird person,

a was to be enforc-remedythe mode whichbyarisen as to
havein such caseif the executor coulded law. Butby

with thesell,toas he had powerrecovered damages, (and
ansustainedhe haveconsent of Mrs. W., mightperhaps

intohave been carriedclearlythose mustaction) damages
hada hesuit,instead ofthe administration account. If,

it,and soldseverance,taken afterof thepossession timber
Andsuch sale would been an act of administration.have

himselfhe is not a if heto be in better or different situation
severs it.

This soundconstruction seems not foundedonly upon
the interestbut is in order toprinciples, necessary preserve

of theMrs. who interest onW,, justiceis in entitled to
value of the timber.

andHad timberexecutor,the instead of thesevering
land, anythen the each withoutselling sold separately,

and ac-carried the avails into his administrationseverance,
beento the this would;count haveaccording argument,

without but would it orright, waste,have beenequally
a that hadsuch tortious act those who the inter-contingent

in remainder could have recovered the executor,est against
it,whoor the severed the invalue, inpurchaser damages,

on the case? not.an action Nor couldCertainly they
for the timber,have recovered as toreceived theirmoney

action,use. If could have maintainedthey it couldany
have been for ofthe amountonly injury sustained theby

mode,sale in this instead of an entire sale. The executor
could not the of thosechange rights interested, first dis-by

of timber,the and thenposing the land inselling pursu-
ance of the of the will.provisions

It was Ordered andthereupon decreed the court,by that



TERM, 1837.JULY 459
Gordonamountingbe allowed sumssundry specified,the executor

West a.withhe be$403.10, chargedto and thatin the whole
Brain-thevalue of the timber taken fromthebeing$450,

added to the creditedand that said sums be amountlot;erd
;—in the ofhim said accountcharged by judge probateand

items;as itthe of the so far relates to saidjudge,that decree
ofand as to the residue the matters specifiedreversed ;be

allow-that it he affirmed no be; costsin the appeals, —that
that the be to the pro-either and case remitteded to party,

for further proceedings.bate court


