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dies,a by probateWhen defendant and it is of his estatejudgedecreed the that
course, discontinued,be administered thein insolvent the is to besuit

although goods and estate may byhave been originalattached virtue of the
writ.

in thisplaintiffThe case action ofanbrought assumpsit
P.Moses andDurkee, caused his estate to beagainst attach-

ed virtue of theby wasoriginal writ, which returnable to
the court of common in thepleas of atcounty Sullivan,
October 1836.term, After the ofservice the andwrit,

to the saidprevious October term of the common inpleas
said of said P.county Sullivan, the Moses Durkee anddied,
this defendant was appointed administrator of his estate.

theAnd said estate beenhaving bydecreed the ofjudge
to beprobate administered in the insolvent course, and being

in fact greatly insolvent, the defendant at theappeared said
October term, and moved that the action be dismissed ; and
this motion was referred to the ofdecision this court.

Edes, se. Thispro action was inpending the court of
common pleas when Moses P. Durkee died. 4 N. H. R.
385, Clindenin vs. Allen.
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Edesofthe deathbyabatedoes nota case the writIn such
Durkee.abe mademay partythe but his administratordefendant;

to the suit.
24,1829, providessection2,And the statute of January

and the causedie,“in shallthat all cases where any party
‘ orbyof action law and is againstsurvivesby prosecuted
£ onthe madeadministrators,the executors or attachment
‘ in the samethe writ shall be and remain good,original
: not died.”as such hadpartymanner though

of thattrue, 2, 1822,that the statute JulyIt is provides
action or of an insol-no executor administratoragainst any

estate shall be sustained than in thatvent ever otherwise
ifact is And shall be commencedprovided. any action

estate,or of such it shallexecutor administratoranyagainst
be insolvent.discontinued when the estate is represented

thisBut is altered the in theprovision saidby provision
statute of referred.2, to which I have aboveJanuary 1829,

In notMassachusetts it has been a suit doesdecided, that
abate a 312,of 15 Mass. R.by representation insolvency,
Moore vs. Eames.

Sanderson, for the defendant. law of easeThe this
toseems us to be settled Allen,the case of vs.by Clindenin

4 N. H. R. 385.
But it is contended, that the statute of 1822, torelating

actions insolvent estates, is modified theagainst statuteby
of 1829. But we that theapprehend of twoprovisions the
statutes stand well enough Thetogether. statute of 1829
saves all attachments where isthe suit prosecuted against
executors or administrators. But the statute of 1822 de-
clares that when the estate is asrepresented andinsolvent,
decreed to be administered in course, the action shall.that
be no farther but beprosecuted, dismissed.

C. J., delivered the of theopinionRichardson, court.
caseThis is settled by the case of Clindenin vs. Allen,
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to wewhich have referred,been unless the ofstatute Janu-
1829,2, section hasary 24, altered the law. The provision'

in that act which is toargued have the effect of changing
inlaw,the is the words :following

“ in all casesAnd where shallany party die, and the cause
‘of action lawby survives and is prosecuted orby against
‘ the executors or administrators, the attachment made on
‘ the writ shall be andoriginal remain in thegood, same
‘manner as such hadthough party not died.”

so thathappensIt the ofstatute 9,February 1791, entit-
an act regulatingled and trialprocess in civil causes, which

in force until theremained said statute of 2, 1829,January
justhadwas such apassed, provision in it. have,We

thetherefore, strongest reason to believe that this last sta-
was not intended totute the lawchange in this respect.

this be,But however theremay is no repugnance between
in the statute ofthe andprovision 1822, that in the statute

1829.of
The statute of 1822 provides that anwhen estate has

todecreedbeen be administered in allcourse,the insolvent
beactions shall dismissed and no further prosecuted.

ofThe statute a1829 in all whereprovides that cases
anddies, the cause isparty his executorprosecuted against

or theadministrator, attachment shall remain good.
There is nothing inconsistent in the two In allstatutes.

cases where the action can be the attachmentprosecuted,
is to remain good. But when is administered inthe estate
the course,insolvent the beaction cannot prosecuted.

The circumstance that the estate inis theadministered
insolvent doescourse not directly dissolve attachment.the
6 N. H. R. 459, Bowman vs. Stark.

But when estate soan is alladministered, actions are to
be dismissed, and in this way any attachments that may
have been made in such actions are dissolved.

We therefore, ofare, opinion that this action bemust
dismissed.


