
1837,JULY TERM,

beThere are authorities to that if thereshow intentional
facts,concealment, or of in thematerialsuppression malting

of a contract of insale, in cases which both haveparties
not access to of the vendorequal information,the means is

;liable. 2 Kent’s N. Mel­115,Com. 377­ Peake’s P. C.
lis­h vs. Motteaux.

Brockway.Gibson vs.

A of admits the tenant claimingnut disseizin that is inplea possession, adversely
hasand that he disseized the demandant.to.

liwith aA viz. A certain beingas follows, tenement,conveyance description
corn Washington,one half of a in lot No. withmill, situated in all theone,

and notprivileges the but. the land onmill,appurtenances,” conveys only
togetherit is with such of the water privilegewhich as issituated, portion

use ofto the the mill.essential

a of Thewas land. demandedpleaThis werepremises
• No. one,of lot in firstas thebeing partdescribed andrange

of lots indivision and wereWashington,second particularly
andmetes bounds.out byset

disseizin,was mil which was joined.The plea
that Baileyadmitted was theJoseph originalIt was owner

in thedescribed andplaintiff's writ,of the thatpremises
a aand ondam,was a corn-mill saw-mill thethere premi-

. .at that time.ses
then a deedoffered from Joseph toBaileyThe plaintiff

Graves, May 25,dated “A1802, conveying ce&Thaddeus
‘ to wit. : one half of atenement, corn-mill, situatedtain

ofcountyin in lotCheshire,the‘in numberWashington,
‘ with alldivision, theone, privilegesand second thereto
‘ the I a fullpossess,same as now with privilegebelonging,

vojl. vm. 68
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1Gibson from theto and mill road,to and to the forrepasspass
‘ilrockway. to have andcustomers, same,and his to hold thehimself
' andall the appurtenances,”with &c.privileges

to thea deed from Thaddeus Graves datedplaintiff,Also
1829, toOctober,of him the sameconveying16th pre-the

mises.
acontended that these deeds con-The defendant being

“ of a corn-mill,”of half conveyedone undividedveyance
of the but nohalf building, portionone undividedmerely

had away byand as the beenland; building sweptof the
was lost.the interest Thefreshet, plain-a that plaintiff’s

of half corn-mill,the one theconveyancethattiff contended
the land used inconveyed connexionwith the privileges,

and offeredof, mill,the Thaddeusand for thewith, purposes
as to the extent of the millto testifya witnessGraves as

theconnected with mill conveyedor theprivilege, privileges
as aforesaid.

two of ofthat about acres the tractGraves testifiedSaid
writ was flowed waterbyin the plaintiff’sdescribedland

a of the remainderthat; portionmillsuse of thefor the
saw-mill, and a was inpartofuse thefor thewas occupied

only portionthat theowner, andotherthecultivation by
was as afore-what flowedhim, exceptused byof this tract

mill;theto and fromofthe purpose passingwas forsaid,
wasaforesaidassaid millswithconnectedthe landthat

acres, anddam1S26, theinthat August,andfourabout
■ weretheyafteThata freshet:away bywere carriedmills
who thenBrockway,Jonathantohe appliedcarried away

with him into uniteof the premises,the remainderowned
to build with thehe refusedthe corn-mill—butrebuilding

:in the premisesof the witnesswitness, any rightand denied
the1829, witnessOctober,ofon the 16thafterwards,That

saidand tosubsequentthe plaintiff,tohis interestconveyed
a new corn-mill uponerected1830, Brockwayinconveyance,

hiswithhas,andmill, togetheroldof thesiteformerthe
anddefendant, occupiedsincethe presentincludinggrantees,
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therewith,connectedand thesame,the privilegeimproved
to time.the present

shew notestimonythisdefendant contended thatThe
of thedisseizin plaintiff.

defendant,for thetaken,verdict was byA agreement,
for theandbe aside a verdict enteredto setsubject plaintiff,

as the court mightfor of the describedpremisessuch portion
direct.

inThe this casequestiontheHanderson, plaintiff.for
title ? What,covered theis, plaintiff’sis byWhat ground

?if is he entitled to recoverany thing,
to Graves convey-deedcontends, that theThe defendant
the andcorn-mill,the butland, merelyed inno interest

interestthe plaintiff’swas washed awaywhen that mill
ceased.

of theconveyancethethe matter is. thatofOur view
conveyedandwith itsmill, appurtenances,corn privileges

itwhich stood,land on withitself,mill but thethenot only
landand the covered withthe dam stood,land wherethe

toof theas it existed at the time conveyancethe mill-pond,
the ofwe have been intentionSuch, think, mustGraves.
law,ofand it is a well settled rule that; everythe parties

asto be if it be soconstrued, legally possible,deed ought
4of Mass. 136,to the intention the Walliseffect parties.

Wallis;vs. ibid vs. 9 Mass.205, Hylyer;Worthington
395,518, Davis vs. 3 Johns. Jackson vs.;al.Hayden &

4; 86—88.347;Dallas Touch.Myers >3hep.
’adoubt,can be no that deed execut-There I apprehend,

estate, to dwell-ed to real aconveyandconvey purporting
or thecorn-mill, building, conveysa otheranying-house,

and it toseems mestands;land on which such building
are to beand considered partsthat the mill-dam mill-pond

of of the soil freeholdthe with as andmill, and itpass parts
tothe water the wheelThe thatconveyed. floom conveys

and wheelwheel;is a theas much of the as thepart mill
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Gibson notpond doesof water.a dam and Itis useless without
Brockway. considered as appurtenan-that these are thingsseem to me

arebutmill,to theare not things appertainingces ; they
couldItconveyed.of the thingof the partsparts mill—

thatof the parties,been within the contemplationnot. have
thatmerelyto Graves the buildingwas conveyingBailey

conveyedhecorn-mill, but thatwas called a orgrist-mill
corn-aitto makea and necessaryalso dam water, things—

bycalledbeand without it could notmill, which properly
repassandof toPerhaps right passthat name! the way

easement;an or anonly,be consideredmight appurtenance
beenhavethe of soil notthat,as regards right ¡nayand

Shop.toIn of these views he referredconveyed. support
Touch, 314;5 ib.Grant, ;4 312, E,90—92 ; Dig.Com.

Lilt.White;8,7 vs. Co.60;2 Roll. Ah. Mass. Leonard
5a; 521, Rep.; 5, 522;6 Co. Litt. Cro. Eliz. Coke’s5,

9Atkinson;case; 21,4 vs.II. R. 'Webster11, Ives’ N.
ibid 3; ;298 377 Johns. 395.Johns.

proved,to the whether an ouster wasquestionIn regard
gene-in when thecommon,it that between tenantsseems

isousteris of actualplead, proofral issue of nul disseizin
I Johns.1 ;351 318—328;5 Mass. Pick.not necessary.

11 463.312; Johns.
ifouster,here was an actualbe,this mayBut however

toanin amounttenant common candone onething byany
merelyhave notand his grantorsouáter. The defendant

mayas one in commontaken the rents and tenantprofits,
the of themill, profits,after the which wasdo, subjectbut

let therefused tooff,was carried the defendant’s grantor
himself,rebuilding,with in and rebuiltjoin himplaintiff

;that the had or interest thereany rightplaintiffdenying
held and exclu-and have occupiedhe and the defendant

seizin,under a of solesively benefit,to their own claim
in the use andany participationand refused the plaintiff

anThis is ouster—a disseizin of theoccupation. surely
mill,We undivided damclaim an half of theplaintiff.
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the de-to hold withand the same in commonmill-pond,
fendant.

deed,1. TheGilchrist, for defendants.Hubbard if
no inof interest25, 1802,toBailey Graves, conveyedMay

Br.,And. 5 Green.land. vs.the Thompson Prop, of
4al.,vs. Mass.; al., ex'rs, Iyer62 AyWithington Sfif

that a of does not affectgrant buildings199. Arguendo,
stand.theyof the land on which Leonardconveyancethe

46: vs.White, 7 Mass. McCord.Taylor Hampton,vs.
vs, also,1 52.Nurton, See,Bos. Pul.Whalley92 ; ■'

R.Crowell, 6 N. PI. 421.vs.Darling
aconduct of Jonathan amounted toBrockwayIf the2.

to on whatGraves,of it is difficult see principledisseizin
1829,October,Graves to ofof this couldplaintiff,the deed

in vs.court,interest. The Willardconvey Twitchell,any
178, consider the law as settled in case,1 N. II. II. that

“ be It conflicts with theto law-asregretted.” set-deeply
3 Mass.290;2 Bl. Com. 574: 5 do. ;in 276 6 do.tled

5 13Pick. do. 5200; 1-52; 489,14 do. 355;241 Johns.;
500.

ofopinionThe the court was delivered by
Up ham, J. An was taken onexception trial, that there

evidence of awas no disseizin by the butdefendant; the
issue which is in this case is a denialgeneral plead of record

of the toplaintiff’s recoverright or ofany part parcel the
thatso thepremises, are fatal to thispleadings exception.
questionThe to beonly determined in the iscase, whether

the deed under which the plaintiff claims, thepasses build-
or the land onmerely, which the same wereings situated,

with such land as may be essential for theiradjoining use
and improvement.

Conveyances are most and ofusually by metes bounds
with theland, additional wheredescription, buildings are

“the of the with theupon premises, phrase, buildings
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Gibson is A conveyanceaddition immaterial.thisthereonbut
Brockway. of course.the buildings,of the laud passes

terms ofother description.will also pass byBut land
aa rectory, house,of a messuage, <fcc.conveyanceThus a

land.conveyinstancesmanyinwill
“ the of94, it is said that grantTouchstoneIn Shepard's

‘ a with the passesor messuage appurtenances,a messuage,
‘ with the closeadjoining, togetherand buildingthe house
‘ is and the littlebuilt, gar-­which the dwelling-houseupon

andof voidfield, near,or‘deu, ground lyingpieceyard,
1 mayAnd so much alsomessuage. passto thebelonging
‘ of a house.”the grantby

of a thehouse,the orBy:says grant messuage,Coke
1 and do and so an acre ororchard, curtilage pass,garden
‘ of a Litt.the name house.” Co. 216.pass bymaymore

a littleof a will pass dwelling-house,cottageThe grant
it.to Touch. 91. AShep.land belongingnothat has

land.without Co. Litt. 216.a little houseiscottage
“aE. 499,2 D. devise ofCollins, thevs.In Doe &

toB,”to was held include thein, and garden,liveIhouse
astood, and coalon which they penlandthestables, and

andof the way, separatedsideon the oppositewaswhich
asaid—“ The distinction betwixtJ.,Ashurst,road.theby

‘ totoo subtle be reliedtoseems bea messuageandhouse
‘ wouldwhatever pass by; for he thoughtat timethisupon
‘ See, also,the other.”byequallywould passonethe

cited.and authorities thereMartin,vs.401, Smith2 Saund.
a436, directlyis case6 Green.Clark,al. vs.Blake &

of aconveyancethat theholdenIt was therein point.
land, on which the millthetheconveyedsaw-mill offee

be re-stands maywhich a millland ontheand thatstood,
ifthe itwhich slip,andover uponlandas includinggarded

mill,from thenecessary projectionor otherone, anyhas
the free use of thealso embracemaythe termand thatpasses,

alsoasof the conveyance,at the timeexistingwaterofhead
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Gibs*which has beena of or easement usedany otherright way,
Vs

Brockay»to its enjoyment.with the and which ismill, necessary
We are of that the in the plaintiff’sopinion description

The terms used indeed must to this extent at least.go
thethan those inthe here are much strongerconveyance

case last cited.
anda word to not lands,Tenement is large pass only

holden, rents,but also offices,other which areinheritances
219;1lands.commons and from Co. Litt.arisingprofits ­

Touch. 91.Shep.
land,word tenement is toexclusivelyWith us the applied

or denominated real onusually property.what is Stearns
150.Actions,Real

used in the in this is:conveyance case,The description
: of aleit. one halftenement, corn-mill,“A to situ-certain

‘ of No.Cheshire,in the in lotcountyated in Washington,
1 with all theone, division,and theretoprivilegessecond
‘ Isame as now Thepossess.” was,the designbelonging,

“doubt, to under the aphrase,without certain tene­pass,
corn-mill,”half of a the land onment, one whichbeing

with thatsituated,was thethe same oftogether portion
was to the mill;which essential use of thewater privilege

such is effect of the termsproperand the made use of.legal
tenement, ipof the word there is sufficientIndependent

to the land connectedconveythis with thedescription mill'
willmill,house and oftenThe term include landmessuage,

so,if not unless there is in thenecessarily cotsomething
to a Inrebut such this caseveyance presumption. eac

theof the corroboratesportion description construction f
to and makes it anit, undoubted ofgive conveyance l?d

jdand The bemust, therefore,verdict set aside,buildings.
Judgment rendered the plaintijfor


