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Huntoon vs. Kidder.

of oí'dutyr-elurn service of a to do must datewarning militaryThe state the
u given/’A return daysthe service. that four notice was is insufficient.

company actingof a andcommanding regimentEvidence that the officers are
officers, sufficient, commission,proofis of their to sustain the neces-without

duty.militarya for ofsary neglectfor the collection of fine theproceedings

indi-duty exempt theexemption militaryA of willsurgeon’s certificate from
causing it tohisit, regiment, byon anotherreceiving his removal tovidual

hecompanyby the ofseasonablyhe recorded within limits whosethe clerk
may come to reside.

by exceeding year,to not oneA is limited statute a termsurgeon’s certificate
infirmity applicant isexpressly alleges that the of thethe certificateunless

incurable, perform militarya he never can be able toand of such nature that
; perpetual exemption.only operatesit as aduty in which case

defendant, forthean of againstThis was action trespass
a col-on warrant for theto be arrestedthecausing plaintiff

the tofine,of a and causing plaintiff paylection military
thereon.with costsfine,the said the

the of thethat captainwas offeredOn no evidencetrial
was inenrolled com-wasthein which plaintiffcompany

towas warned ap-saidwhen plaintiffmission on the day
commander ofason that daythat he officiatedpear, except

anddayson differentand had previously,said company,
times, acted in said capacity.

of thethe authorityofwas givenevidence onlySimilar
the orderlywarrant toof to his.colonel the regiment grant

of said company.sergeant
“thatmade return hethe warningwho servedThe officer

at his last anda noticeby leavingthenotified plaintiff,
to the daydays priorabode, more thanofusual place four

of training.”
to do mili-of theliability plaintifftheIn other respects,

was shown.clearlysaid companywithintary duty
that resided informerlyhein reply, provedThe plaintiff,

1829, a ininwas, there, privateand that he whileUnity,
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militia, Huntoonof andthe 3d and 16th N. H.company regiment

Kidder.while a member of said that he made applicationcompany
to certificate,the of asurgeon that forregiment surgeon’s

is ashimexempting duty-from military application—which
follows:

“ N. H. Militia.Sixteenth Regiment,
Surgeon Regiment:“To the of Johnsaid Represented!

‘ Huntoon, 3d, thea in third in saidprivate regiment,company,
‘ that ishe unable to the laws ofrequiredthe dutiesperform by
‘ militia,this state to be in said ofperformed by privates reasonby
‘ foot,hisa cut in left which disables him from as a soi-doing duty
‘ dier.

‘ aHe therefore certificate to him fromrequests exempt military
‘ 3d,”Johnduty. Huntoon,

“ 27th,June 1829.”

to,This was and aapplication duly sworn certificate was
as :granted, follows

“ JY.II.RegimentSixteenth Militia.of
“ Huntoon, 3d, fromJohn is onexempt military duty, account

£of anthe above he unfit for thedisability, subjectbeing perform-
‘ anee Hiramthereof. Surgeon.”Hoxt,

The afterwards moved into theplaintiff Wendell, within
the 3d of andcompany regiment,limits of the 31st furnish-

ed to clerk of said ofthe the the sur-company certificate
16thof said and dulysaid certificate wasgeon regiment,

recorded on the records of said tocompany, beinghisprior
warned to do saidinmilitary duty company.

exemp-The defendant contended saidthat certificate of
tion was valid,from notmilitary duty signed by thebeing

of andthe 16th not the. of thesurgeon regiment, surgeon
and31st that the ofregiment; bythe therecording same

itclerk whose was to allduty record certificates presented
to noithim, gave validity.

The was no olplaintiff contended that there aevidence
due 3dof of 31stappointment the officers the andcompany

wasandregiment, warningthat the of service ofreturn the
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Huntoon to be morebad, it served thanbeing alleged four days prior
Kidder. timeof the ofto whereas shouldday training,the service

been specified.have
was defendant,taken for the andVerdict motion was

aside,to set the same for the reasons aforesaid.made

theBurke, for plaintiff.

Wilson and Forsaith, for the defendant.

Up TheJ. return of service of ofthe thewarningham,

casein this is bad. The date of the service shouldplaintiff
in order that it amay appearbe whether there wasgiven,

of four days or not. The thesergeantnotice should return
and the of time duefacts, legal forcomputation necessary

bemust determined the court.by is,notice The return
tohowever, subject amendment in of theany pro-stage
costs,without and if aamendment andceedings, made,is

service is theshown, cannotexceptionlegal prevail.
that the the com­The evidence officers ofcommanding

sufficient,of the were isregiment acting officers,andpany
543,7 R.commissions. N. H.without theirproducing

do.; 356,6 do. vs. 6435, ;vs. Wilson­ State Leonard­State
State vs. Hascall.

factsas to the of thetherefore, effectmust, enquireWe
dotoset the to exonerate him from liabilityup by plaintiff,

military duty.
certificate,aOne whetherquestion raised, is, surgeon’s

avail toan militaryindividual from canexempting duty,
and caus-the on his to anotherindividual removal regiment,

theit be the withinto recorded clerking seasonably by
of tolimits whose he come reside.maycompany

it will this ef-There are to hold that havestrong reasons
fect. The all are to act inofsurgeons regiments supposed

faith and if no done; case,this be the becangood wrong
in the toto attach individual.permitting theexemption
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Huntoonstate, until the specifiedthewithinhe residemaywherever
Kidder.seasona-he givesprovidedhasof exemption expired,term

limitswhosewithincompanyclerk of theble notice to the
theexempt personnotdoesThe statuteremove.mayhe

induty any par-to doliabilitythe certificate fromhaving
offrom the performancehimbut exemptsregiment,ticular

otherwisemayhewhereinduty any companymilitary
it.tocompelled performhave been

tois limitedto surgeons: the time for applicationAgain
in year,and 20th of eachApril,10ththebetwixta period

the; and,for byotherwisecases, providedinexcept special
a sur­byindividual exemptedeach6, 1833,of Julyact

“ or theon beforeannually,is recpiiredcertificategeon’s
‘ of theto the officercommandingto produce20th of April,
‘ a certificatereside,limits he maywithin whosecompany
‘ into thethat he has paidof the townof the selectmen
‘ H. soLaws,dollars N.twotreasury 120,*)town (2

in of removal withina casenecessity,bethat there would
the indi­within for anyear,of another regiment,limitsthe

received,of the certificate alreadyvidual availto himself
to militaryto be held liable notwithstand­duty,or unjustly

certificate andsuching payment.
law ofof the militia 1829 indeedThe 18th section pro-­

“that the trial of forvidespro upon any complaint neglect
‘of no evidence ofmilitary any disability by reasonduty,
‘of or shall beany bodily infirmity, debility, admitted, ex-
‘ the of orcertificate the surgeon, surgeon’s mate,cept of
1the to which the suckregiment person alleging debility
‘ shall H.belong(1 N. Laws, But this seems415.) de­

as the rule, and not tosigned merely general meet ofcases
within theremoval Such cases areyear. exceptions not pro­

statute,vided for the or theby individual beperhaps may
as not toregarded properly new un-belonging any regiment

* N.H.366.)(2This is ofsince act Lawsprovision 3, 1838.repealed, by July
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til havehis exemption expired,shall hisnotwithstanding
ofthe limitsremoval within such regiment.

the law be in ofBut however casesmay removal, this
ofconstitutes no lia-certificate theexemption plaintiff from

to do for the reason that it notbility military duty; does
a andconstitute its has there-perpetual exemption, validity

fore since ceased.long
law that the or mate,The requires surgeon, surgeon’s

and and de­shall make examination into the natureinquiry
of the of and if shallinfirmity anygree applicant; they

theexamination,be of such that isopinion, upon applicant
to law ofthe duties soldiers inperform requiredunable by

militia, shall to sothe individual atheythe give applying
him from the ofthereof, performancecertificate exempting

disabil­for such term as think suchthey maymilitary duty
“notcontinue, Provided,one how-ity may exceeding year.

‘ bethat if or mate shall ofever, such surgeon surgeon’s
£ incurable,that of is andinfirmitythe any personopinion
‘ a can be to mil-performnature that he never ableof such
‘ a thereof¡tomayhe suchitary duty, give person certificate
‘ militaryfrompersonsuchabsolutely exemptshallwhich
£duty.”

notit is necessaryfrom the statute thatapparentIt is
un-define ofthe term exemption,that the shouldsurgeon

continueshouldexemptionit that theless he deems proper
a certificateunlessthan one or he givesfor a less term year,

bewouldAll other certificatesof exemption.perpetual
to one the statute.byyearlimited

ofno certificate perpetualhas suchgivensurgeonThe
of the plaintiffThe applicationin this case.exemption

incurable,was andthat his infirmityno indicationfurnishes
andmilitary duty,toable performthat could behe never
ac-onmilitary dutyfromthe plaintiffthe surgeon exempts

“ for thesubjectan perform-of his unfitcount beingmerely
may continuefor what this unfitnessthereofbut termance

he noexpresses opinion.
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of the shouldinfirmityincurabilityThe orpermanence
but there;of the surgeonin the certificateexpressly appear

is The plain-in this certificate.to thisnothing equivalent
liabil-tiff his fromin outfails, therefore, exemptionmaking

beity to mustdo and theremilitary duty,
theJudgment for defendant.

Hubbard.N. F. vs. SamuelAllen

anin the settlement of accountmanifest mistakeWherever there has been a
court, any_pf probate, at timeprobate competentin isitthe tjj

account,tóvakíe3tjH'ín subsequentestate, abefore a final of thesettlement
ato beenhaveof his courtprovided appear by the recordsthere does not

particular subject.adjudication on the

ofThis of the judge pro-was an from a decreeappeal
bate in this county.

F.and N. AllenAllen,H. F.Allen died,Henry leaving
his widow.Allenlaw, Maryat andhis heirsappellant)(the

widow,the and onmarriedtheHubbard,Samuel appellee,
bonisdeadministratorthe wasMay, 1813, appointed7th

said deceased.of the of the Henry,non estate
account,firstsettled his1814, HubbardOn the 6th May,

farmof the rent thewith two thirds ofhimselfand charged
1813,1812 and amount-1811,forof the deceased the years

toing $379.98.
account, andhis secondhe settled1817,May,the 8thOn

of the forof the rentwith two thirds farmhimselfcharged
foundthenbalanceThetoamountingthree years, $300.

a decree of distributionand;in his hands was $2610.96
widow,theallowingof probate,was theby judgemade


