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Ivaowles the benefit of the credit which the creditor ofhas obtained
•Sowell. the And,principal. moreover, it will tend to mul-prevent

of actionstiplicity ; for, should the plaintiff collect his debt
of theBellows, latter must have an action Pearsonagainst
to the amount,recover and Pearson will have a right of ac-
tion on the claim now offered in set-off.

Whether canany set inthing be off this or otherany
case the balancebeyond due anfrom the on adjust-plaintiff,
ment of all the demands between the which are notparties
comprehended suit,in is athe notquestion settled thisby
decision.

granted.New trial

vs.Knowles Rowell.

plea abatement, matter apparentA in for not declaration,on the face of the
may and abegin prayerconclude with of judgment.

sufficient, plea, oyer writ,It is in such to writ,crave of the if the includ-entire
declaration,ing the is set out and enrolled.

writ,The summons,name of the onindorser the and of the sheriff theon
enrolled,need settingnot be in out the writ and summons.

Assumpsit aupon promissory note. The defendant crav-
ed of theoyer writ, and theof officer’s thereon,return
and enrolled them. theBy return it that theappeared writ
was served anby attachment of andproperty, the delivery
of a summons to the defendant. The plea then thatprayed
the summons, waswhich left with him, enrolled,bemight
after which it as follows—“proceeded All which being
done, read, and heard, the said RowellSampson prays judg-
ement of the writ andaforesaid, that the abate,.same may
because he the himsays that summons aforesaid, left with by
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Knowingdid at theaforesaid, not,writ aswho served thethe officer ■VS*

Rowell.ofat the commencementhim,with orthe same was lefttime "
substance ofthe thesince, containsuit, now,said nor nor

it does not set forthwit. thatthis,in towrit,■ saidplaintiff
writ or declaration,in saidthe date of onthe note declared

the said: Wherefore Sampsonand this he to verifyis ready
thatand theaforesaid,Rowell of the writprays judgment

costs.”same and for hisabate,may
that the originalin his prayedThe plaintiff replication

enrolled, and thentrulybe setwrit and declaration might
the back of it,the on and the namewrit,the with filingforth

also the andsummons,indorser. He reenrolled setof the
of the sheriffof the name whothe endorsement servedout

it—and then demurredon the back of specially.the writ,

the thatBell, contended,and for theplaintiff,Pearson plea
the matter in abatementallegedBecause iswas bad—1. not

anddeclaration,of the thethe face plea com-uponapparent
with a ofconcludes prayer judgment.and 2.mences The

of the writ andhas craved oyer only,defendant therefore
the 3.not enrolled declaration.has properly as-Having

writ, declaration,to set out the he should&c.sumed have
the ofwhole,out the name theincluding indorser onset the

that ofwrit,of the and the sheriff whoback served the
of theon the back summons.writ

A. for the defendant. aFletcher,H. Where inplea abate-
thement is for matter face ofupon theapparent declaration

both and conclude byit should begin praying ofjudgment
of the andthe writ writ and that the(or declaration,) same

but;be the converse does notquashedmay hold, that when
a causea in abatement is for dehors the itplea writ, must

conclude of theonly by praying judgment atwrit; least the
areauthorities and on theprecedents contradictory subject.

1Gould's C PI. 451Pleading kitty's 2 do.293; ; 413,

Bac. P.; Abatement,420 Abr.,
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Knowles case,There is no that whereadjudged the is ex­matter
Rownil. trinsic the should concludeplea only by judgment,praying

1 it is&c., but said itonly should be so. ;Gould's PI. 293
Law's PL 108—9 2 Scmnd. :; 209 PL 5.Sto?y's

notIt is to cravenecessary of theoyer declaration, as by
our the writ andpractice declaration are embodied as parts
of one and the same instrument. 5 Mass. R. 280, Ilsley

;vs. Stubbs Gould's PL 262.
The indorsement and of the writ, and thefiling indorse-

summons,ment on the form no of the declara-part writ,
ortion, summons, and there would be no in en-advantage

them.rolling

J. So far as the rules in abate-respecting pleasParker,

inment are founded any reason, the reason bethough mere-
for the of clearness andpreservation we arely distinctness,

to follow andthem, holdready the to aparty strict adher-
ofin form.pointence

abatementinA plea which concludes cannot bebadly
I, 12. ItDig., Abatement,Com. is well settled,good, that,

of the shouldform,a matter be held topartyas forpray
correct Thus if he to thejudgment.the pleads jurisdiction,

siconclude,shall curia vulthe or sijudicium cognoscere,
If to thedebet. person, whether hejudgmentresponderi

Ifanswered. the death of one ofbeshall the orplaintiffs
defendants, si curia alterius relit.procederé Com.judicium

12.I,Dig.,
the distinctionBut between be-praying in thejudgment

the,conclusion of ifand the matter beplea, apparentginning
writ,face of the and of itthe in the conclu-praying onlyon

dehors,it be is too fanciful toquiteif besion supported.
can be itsound reason shown waswhyNo ever adopted,

when was In fact,in the days great nicety required.even
does not but if the beit, matter dehorssupport saysComyn

hisshall conclude ofbyplea demanding judgmentpartythe
and need not so in the And as thiswrit, say beginning.the
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Knowlesdistinction, if it ever beenexisted, has welong disregarded, vs,
Rowell.ofare that it not nowshould be revived andopinion estab­

lished. 2 Chitty’s 414,Pl. 418­ Pl. 76.; Story’s
It is true justicethat moreprobably is often thanperverted

promoted inby abatement. But thepleas statute provides
in certain instances that the writ shall abate. If the provis-
ion is in some cases the cause of hardship, the remedy is
with the and notlegislature with the court. It is not for us
to revive rules inexploded order to take cases out of its op-
eration.

other toobjectionsThe the plea must also be overruled.
our the declaration isBy practice intoincorporated the writ,
inand to crave and setprofessing oyer out the thewrit, de-

fendant enrolled the whole.properly But the indorsement
on the back of the writ forms no of thepart writ, or of the
declaration. It is in effect a bond that the willendorser be

to theresponsible defendant for costs on certain contingen-
cies. And so the indorsement of the name of the officer
who served the onwrit, the back of the summons is re-

thequired by statute for the of theinformation defend-
ant. but forms no of thepart summons and ititself, was not

tonecessary enrol it.
Writ abated.
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