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McCrillis, Gile his Guardian, vs. Bart-by
lett.

Where a has been to judgemade the of thecomplaint selectmenprobate, by
of a settingtown, forth that an drinkingexcessive and idle-individual, by

wastingis his and praying guardianthat aness, &c., beestate, may appoint-
;ed and a of the and order of notice thereon has beencopy filedcomplaint

with clerkthe of the town in which he to the anresides, pursuant statute;
indorsement of a note him will transfer no interest in thepromissory by
note ifto the a isguardian afterwardsindorsee, on thatappointed complaint.

If the indorsee the on a soreceive note an actiontransferred, formoney money
had and received be maintained against the guardian, in themay him, by

hisname of ward.

But if hashe onnothing note,received such an action for had re-andmoney
ceived not lie.will

The avoidingstatute the contracts of an idle who is underperson placed
aguardianship, after theof and order of isnoticecopy filed withcomplaint

the nottown was intended to render voidclerk, contracts for neces-implied
saries.

And such having toaright resist theperson of a guardian,appointment money
furnished and aid rendered in amakinghim, defence againsthim, proper
such in a case where isthere aappointment, reasonable doubtapparently

a guardianwhether ought to be regardedbe as aappointed, may necessary
for which an action or a set-offexpenditure, be im-anmay sustained, upon

plied promise.

Assumpsit, for had and received, in whichmoney the
toplaintiff claimed the ofrecover amount certain en-notes

anddorsed delivered by said McCrillis to the defendant, after
the 18th of March, 1835.day

The issue,defendant the andpleaded filed a set-general
off for services and moniesperformed expended.

It that the ofselectmen where saidappeared Nottingham,
1835,McCrillis resided, March,on the 18th ofday present-

ed to of athe for said set-county, ■complaint,judge probate
forth that said andting McCrillis, by drinkingexcessive

thatidleness, &c.,was and heestate, prayinghiswasting
ofan orderbe under noticemight put guardianship —that
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thereon,McCriiifa and orderof said complaintand a copymade

Bartik*. -wag theonNottingham,the town clerk ofwithfiledduly
"‘" saidupon complaint,afterwardsa hearingOnsame day.

oftheby judgeguardian,duly appointedGile wassaid
the decreeMcCrillis,saidtaken byand on appeal,probate,

1835.term,Decembercourt,thisinaffirmedwas
filed withsaidmade, copiesandwassaid complaintAfter

toquestionnotes inendorsed theclerk, McCrillistownthe
ad-and moniesrenderedthe servicesanddefendant;the

wereset-off, per-in hisasdefendant,by specifiedthevanced
and assist-McCrillis, in aidingfor saidand advancedformed
his beingto prevent,in and endeavoringhim opposing,ing

under guardianship.placed
had neverthe defendantbythus receivedof the notesOne

thecourt,the in uponsameand hecollected, producedbeen
toit the plaintiff.tenderedtrial, and

subjectconsent,byfor the plaintiff,takenwasA verdict
case,court theupon foregoingof thisopinionto the

for plaintiff.theW. Stickney,W.

defendant,theBell, forJames

state, afterof providingThe statute thisParker, J.

a to the ofmake complaint judgemaythe selectmenthat
shalldrinking,excessive &c.any person, bywhereprobate,

estate,lessen his as to ex­therebyor &c.waste, spendso
want,to orfamilyor his circumstan­sufferinghimselfpose

or the town to which heces, endanger exposeor to belongs
enacts —“ nohis their Thatsupport,for or bargainchargeto

‘ estate, or contract ofof or anyor sale real naturepersonal
‘ underwhatever, a for viciousby person guardianshipmade
‘ made,is andhabits, duringafter the the con­appointment

beshall valid inof law.guardianship,tinuance Andsuch
* or contract shall valid,no sale besuch if madebargain,
! theafter an of tocopy complaint presentedattested a judge
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‘ ap-­a shall be afterwardsof whichprobate upon guardian
1 have beenthereon,of notice shalland the orderpointed,
‘ in thefiled with the of the town which com-personclerk
‘ an instrument;of resides unless theplained guardian, by
‘ and shall afterwards andseal, approve ratifyunder his hand
‘ Laws,H. 341.the same.” N.

The of the notes MeCrillis to thebytransfer defendant
hadwas made after the been filed withcopies duly the

a wasand as afterwards; guardiantown clerk onappointed
not ratified transfer,who has this itsaid must becomplaint,

the ofinvalid, provision statute,held the andby express the
ofthe MeCrillis. Thispropertynotes remained action,

maintained, sowell far as thetherefore, is defendant has re-
the notes.ceived money upon

whichof the note has not beenBut the amount collected
in this suit. There iscannot be recovered no ground upon

to be thewhich that can be held inmoney defendant’s
hands.

The also avoids contractanystatute betweenspecial Me-
todefendant, relative theCrillis and the services and ex-

the defendant’s set-off.inmentioned Whateverpenditures
them,betweenthe ahave beenmay agreement quatenus

contract, it can have no operation.
must have aof the statuteBut this reasonableprovision

been intended toIt cannot have render inva-construction.
: such constructionall contracts for mightlid implied expose

thefor necessaries ofsuffering life,the to actual orparty
andto him his asthe town maintain familyoblige paupers

had means for theirtime,for a when he andample support;
tothe mischief it was intended prevent.verythus produce

it cannot be construed towe are that preventAnd opinion
forhimself necessary expenditures,the from bindingparty
a note, orcontract, contractalthough specialan impliedby

would come within its prohi-or time of payment,for price
bition.

tois entitled recover anythe defendant thingWhether
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MccriiHsby his will therefore,set-off thedepend, upon question

Bartlett, andwhether those services can be asexpenditures regarded
andnecessary inproper expenditures theresisting complaint

of success.probable grounds McCrillisupon undoubtedly
to resist thatthe righthad Heapplication. have beenmay

do,so to unless he couldunable in some raiseway money
for the' But he could neither sellpurpose. nor borrow, by

of thereason statute. Were the circumstances such that
it was reasonable and that theproper defendant on his ap-

should come in his aid in aplication defence ? Ifmaking
it was clear that a to beguardian thereought appointed,

no in awas defencepropriety making for the ofpurpose
But if it admitted of reasonableprocrastination. doubt,

think,the we could notstatute, have been intended to ope-
asrate so to McCrillis of his ofdeprive trial, andright ought

not to be so construed.
An had, therefore,must be whetherenquiry the services

and were reasonable andexpenditures proper, under the cir-
so,and if tocumstances, what andextent; for this purpose

the verdict must be set andaside, a
New trial granted.


