
16 Cate v. Cate. [80

ground cruelty.divorce on the of extreme But that finding;or ruling
necessarily only questiondoes not follow. The presented by the

conclusivelyitexception appearsis whether that the court erred in
dismissing maylibel. itthe While be assumed that the husband

inassaulted the wife the manner described in report,the the court
justified findingbe in that itwould did not toamount extreme cru-

a of lawelty, and as matter that it did not constitute grounda for' uponslapThe thedivorce. face was not serious. It occurred during
parties, byan between thealtercation was attended no threats of

reasonably to apprehendedbe and onlyviolence was the ofinstance
physical by uponinflicted him her duringviolence their married life

years. Clearlyof nine no errorsome was committed in dismissing
partiesthe libel. The fact that the frequently disagreed and engaged

uponin heated numerousdiscussions occasions intaken connection
inslap herslightwith face does not conclusively provethe extreme

Poor,Poor v. 8 N.cruelty. 307; Jones,H. Jones v. 62 N. 463;H.
Hart, 478; Robinson,Hart 68 N. H.v. Robinson v. 66 N. H. 600.

reported togetherevidence onThe recommittal with the facts
by original reportcovered the would seem beto justifysufficient to

findingthe in the fact of partcourt condonation on the of the libelee.
Sep.2 s.Mar. Div. & 336. The courtBish. has not uponindicated

denied,the wasgroundwhat divorce but isit not essential itthat
directly appear ruling isshould since the sustainable on either of the

Itgrounds above considered. cannot betwo set aside if sup-it is
ported by upon any legitimate theorythe evidence of the case.

'Exceptions overruled*

All concurred.

Merrimack,
4,Jan. 1921.

JosephCate, v. Cate,M. & a. G.Shadrach & a.

foreclosing possession question fact; possessiona is a ofThe ofretention such once
entry opposition thereto,an in requiredcontinues until there-istaken and the

may solely uponpossession proof entrybe foundcontinued of the under
process.

foreclosingparty, mortgagee,aAn that the adverse propertyadmission owns the
necessarythat he has done such acts as were pos-is an admission to maintain

support finding completed.to a thatand is sufficient wassession foreclosure
finding against estoppel by in representing grantora conductA claimed a to have
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repeatedlygrantee that hadsupported by declared heevidence that theistitle
property.interest in theno

againstprior mortgageestopped a his co-assertgrantee in a is not todeedA
existing mortgages.subje'ctgrantee is madewhere the deed to

Equity. toplaintiffs seekbyTrial the court. TheinBill
part certain real estatethird oftheir title to one undividedestablish

of oneparties grandchildrenThe are alltown Loudon.in the of
May 1872,premises. 8,theCate, time toat one had titlewhoHiram

paymentthepremises Smith to securemortgaged the to oneHiram
made, fore-having Smith commenced$1,200. Default beenof

possession13, 1882,uponand March receivedproceedings,closure
1882,21, Smithpremises possession.a Marchunder writ ofof said

Jr.,Cate,H.Josephall Cate and Charlesconveyed his title to G.
by ofaction, they now title virtuein this and claimthe defendants

In there were threeforeclosure and deed Smith. 1882this from
wife, Charles, sonupon the'place: Hiram and hislivinggenerations

pur-Hiram, wife, Inyoungerhis and the children of Charles.of and
Jr.,Charles, Joseph were actuatedchasing mortgage,the Smith and

homeby homestead and secure aprincipally a desire to save the Cate
family.for the Cate

1872, aMay 8, executed secondsubsequentSometime to Hiram
15,Fletcher, uponupon premises one and Marchmortgage the to

Cate,Anthony a of1882, assigned mortgagethis to one sonFletcher
14,parties Upon Marchproceeding.Hiram and of the thisuncle to

against Charles, Jr., and1883, equityone filed a billTallant in
of the andJoseph, alleging mortgage,that he was the holder Fletcher

prayingof the due Smith andmortgage,tender under theamount
soughthe be The reliefsubrogated rightsto the thereunder.that

finallyby equity grantedthis bill in and was markedwas never it
Party.”“Neither

case, Jr.,During Joseph Charles,the the Tallant andpendency of
pos-writpossession premisescontinued in of the under the Smith of

bill did not haveequityand the ruled that the Tallant insession court
suspendingeffect of the foreclosure.stayingthe or

23, 1883, butuponTrial of the Tallant suit was commenced June
family aarrived atbefore it was the members of the Catefinished

entry markingfamily settlement, led the finalwhich to the of
By the FletcherParty.”“Neither the terms this settlementof

record, but evidence doesmortgage thepaid dischargedwas and of
money purpose.indicate thisnot who furnished the for

Charles, theCharles, Joseph Jr.,defendants, andfather of the and
LXXX. 2VOL.
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support duringHiram the hisdefendants, undertook to remainder of
agreementpurpose carryingfor the of out this two deeds werelife and

Charles, Joseph Charles, Jr., agave1. Hiram to andexecuted:
premises Charles, Charles,in 2.warranty controversy;deed of the

premisestheJr., Joseph mortgageexecuted to Hiram a of con-and
providing theupon grantorsthe suitable maintenance forditioned

during paymenthis lifetime and the annual to himsupport of Hiram
$30.of

a “sub-statingdeed from Hiram contained clause that it wasThe
mayany by inject mortgages made the said Hiram Cate which lawto

subject Nancypremises mortgageand the ofagainstexist said to
by Cate, Jr., JosephH.made said Charles and G. Cate.”Batchelder

warrantythat at the time when Hiram executed hiswas foundIt
defendants, in-right,and the Hiram had no title ordeed to Charles

no, Charles,premises,in the and that said deed vested title interest
Charles, Sr., uponplaintiffsthe claim. continued to liveunder whom

premises during helphis lifetime and with the of the defendantsthe
family fathersupportthe other members of the continued to hisand

he in ad-Hiram, long repeatedlyso as lived. Charles his lifetime
wife,Sarah,he hisestate;that had no interest in the real andmitted

decease, like ofhis made Neither them understoodafter admissions.
Joseph Charles, Jr., right,ever their under thethat and had waived

foreclosure.,mortgage andSmith
opinion.in theOther facts are stated

bill be dismissed.It was ordered that the
exceptedplaintiffs follows:foregoing findingsTo the the as

equitybill in not haveruling Tall’ant did the1. To the that the
mortgage.of the Smithstaying suspendingeffect of or the foreclosure'

2. when Hiram Cate executed hisfindingTo the that at the time
defendants, he,warranty and the the saidto Charles H. Catedeed

premises,ininterest the and thatCate, right,had no title orHiram
deed, therefore,said title in Charles H. Cate under whomvested no

plaintiffsthe claim.
1883,23,mortgageand of Junefinding3. that the deedTo the

thereto in connection therewith didpartiesand the theconduct of
claiming premises,title to the wholeestopnot the defendants from

acquired gooda title asdenyingand H. Catefrom that Charles
premises.part of theagainst them undivided thirdto one

theirplaintiffs4. have failed to establishfindingTo the that the
the title of theany part premises question,in and thattitle to of the

complete.under foreclosure isdefendant the Smith
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bysuperior court1919, theterm, ofthe OctoberfromTransferred
Branch, J.

orally), for(Mr.Harry Brownand J. BrownE. MartinNathaniel
the plaintiffs.

orally), the(Mr. forUpton Uptonand Robert W.M. StarkJohn
defendants.

had theequityinclaim that the Tallant billPeaslee, J. The
is not wellmortgagethe of the Smithstaying foreclosureeffect of
subrogatedplaintiff beprayer of the bill was that thefounded. The

itswhateverforeclosing mortgagee.of Butrights Smith asto the
finalmight pursuedif to ahad,itobject, or whatever effect have

authorityNodecree, nothingto forit comes the suit was abandoned.
pro-asuchpropositionhas been cited or to the thatfound sustain

validity fore-any upon of theceeding completionhas effect the or
closure.

1883,in andexceptions findingThe to Hiram no titlethe that had
mortgage wasto the conclusion that the foreclosure of the Smith

by thecomplete, present takenquestion. positionthe same The
andplaintiffs possession gaveyearis that for seizina the sheriffafter

possession to Smith was not shown.
Frye v.foreclosing possession fact.Retention of a ofquestionis

Hubbell, 358, 361,74 N. H. once takenand Possessioncases cited.
v.Largeycontinues until there an entry oppositionis in thereto.

247;Taylor, 211,75 N. H. N. H.213; Hodgdon, 59Boynton v.
mustGoodall,v. 439, possessionWallace 18 N. H. the449. While

seizin,somethingbe more than the original technicalmortgagee’s
v.(Raywhen byeven reinforced momentary entry processa under

Scripture, 260, required67 N. PI. 262), it does not follow thethat
possessioncontinued of themay proofuponnot be afound as fact

entry ofprocess,under when a statenothing is shown. In suchmore
maythe evidence the possessionlawful to existedshown have once

be to s. 382.Ev.,found continue contrary appears. Wig.until the
To overcome evi-the efficacy of asentry taking possessionsuch and

besubsequentdence of a mustpossession,continuance of such there
supra.evidence of an entry opposition Taylor,in Largey v.thereto..

The remark in ofRay actScripture,v. supra, that the continuous
possession for year,a “mustbeing entry,not matter of record like the
be proved by other evidence,” necessarywas not the decision.to
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contrary BoyntonThe inholding Hodgdon, supra,v. is not referred
Ray Scripture, supra,to. There was in thequestionno v. but that

not,mortgagor possession,was in in mortgageeand that the wasfact
during year. question presentedthe The not whether the recordwas

entry possession, warrantingof was some of a'subsequentevidence
finding in butcontradicting proof,to that effect the absence of

againstthe ofproofwhether record was conclusive to that effect as
showing possessionfacts outside the that didrecord not continue.

41,suggested Roles,is in v.It that case that 20 N. H. andHobson
16,v. Company, question.Worster 41 N. H. this Neitheruponbear

involved,specific andof those cases considers the question here
439,anyneither to N. H.Goodall,makes reference Wallace 18v.

entrybyit is “possession acquiredwhere said that thethat had been
entry.”by. .continued until there an somewas ouster hostile

449.Ib.
70,is H.nothing opinion Sanborn,There in in v. 64 N.the Bartlett

Largey orexpressed Taylor, supra,inconsistent with the in v.view
Boynton thatHodgdon, supra.with the in v. The dictumdecision

byif entry process subsequentthe foreclosure been “thehad' under
foreclosing possession havepeaceable,need not been buthave must

something legalbeen amore than continuance of the hadseizin that
in mortgagee years, somethingbeen the ten and more than such con-

byseizin momentary entry,”tinued areinforced does thatnot state
every entry processunder presumed merely momentary,is beto or
that reasonable bemayinferences of fact drawn proofnot from of

entry. case, Raysuch In as in Scripture, supra,this v. arethe facts
entrystated to be the mortgagee’s equitythat the ownerafter of the

redemption possession, fact,of “had exclusive not-subordinate, in
any right any person.”to of other Neither case ques-involved the

presented,now save quoted Raytion and for the v.before remark in
Scripture, supra, nothingthere opinion anyis in either to throw doubt
upon the recognized Goodall,rule in supra,Wallace v. inapplied
Boynton Hodgdon, Largeyv. insupra, Taylor, supra.and reaffirmed v.

entry being made,“The formal the law presumes possessionthat the
interruption proved.”unless an 2be Mortgages,Jonescontinues

s. 1258.
is here possessionThere no direct evidence entryof or hostile to the

possession thecontinued of Thedefendants. evidence theirthat
father, mother, grandfather and andbrothers sisters tocontinued

upon place familylive the theas home is not inconsistent thewith
legal possessiondefendants’ premises.continued of the subse-The
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theory theythat allquent parties to theof the tends confirmconduct
possession. generalThesuchunderstood that the defendants had

home, out, Hiram andobject, carried andfamilyto maintain a was
shortlyButCharles, Sr., spent of lives there.the remainder their

re-personal property anddied, his sold off theafter widowCharles
unquestionedhadplace.moved from the Thereafter the defendants

controversy Theyyears until arose.possession manyfor and this
paid they in under the Smith deed.have the taxes ever since wentalso

alleged inplaintiffs’it in the ancestorsMoreover was evidence that
property,inthey had no therepeatedlytitle admitted that interest

course,was, an admissionthe it. Thisand that defendants ofowned
necessary to maintainthat the such acts as weredefendants had done

ispossession in itself suffi-upon depended;the their title andwhich
completed.beensupport findingcient that the foreclosure hadto a

fact, cap-pure of and one notAs far the a matteras foreclosure was
by bybe the admissions ofany record,able it shownproofof could

party adverselythe interested.
there was also the testi-In and admissionsaddition to these facts

possessionintomony Charles, Jr., he and his brother wentof that
in itproved possession,Having themselvesunder the Smith deed.

possessioninconsistent with suchplaintiffswas to show actsfor the
that there wasIf it could have been foundor there no ouster.was

finding onecertainly the that hadouster,an warrantedthe evidence
beennot showm.

plaintiffs’of to the ancestorthe deed HiramIt also claimed thatis
backdefendants, grantees’ mortgage to secureand and thosethe

setting up superiortheirestop the fromsupport, defendantsHiram’s
far as the effectco-grantee in Hiram’s deed. Soagainsttitle their

concerned, pointis sufficient tofrom is itof Hiramaccepting the deed
anysubject mortgages givenmadeexpresslyout the deed is to.that

by co-granteetheirby estoppel leadingconductThe claimedHiram.
Hiram, relying upon representa-thesupportto to defendants’furnish

title, isconveyed negatived bysome thetion deed decla-that Hiram’s
Sr., property.had interest in theCharles, that he noofrations

by argument merelyurged plaintiffsthe in areMost of the matters
fact, upon findingswhich the aré to theadversequestionsdebatable of

plaintiffs’ contentions.
Exceptions overruled.

All concurred.


