24 ' Morse ». CONVERSE. [8C

it did not appear that it was the practice to trust to the conformation
of the stone to insure their stability. The only evidence upon this
question was that the truckman who delivered these stones at the
freight depot called the attention of the defendant’s employee Mar-
ston to the fact that one was not standing securely and Marston
trigged it up with a small piece of wood.

The essential point in the defendant’s argument upon the plaintiff’s
agsumption of risk is the claim, as stated in the brief, that the plaintiff
“knew or ought to have known that these stones standing on end
must in some instances at least be more or less unstable, and that
slight pressure would cause them to fall.” It is true that this state
of facts might have been found from the evidence, but it is also true
that the evidence was not conclusive, that the plaintiff did not reason-
ably believe that the stones had been safely placed and that the
danger which he encountered did not exist.

Exceptions overruled.

All concurred.

Hillsborough,
Jan. 4, 1921.

Francis A. Morse, Ex'’r, v. EBeEn CoNVERSE & a.

7

There can be no ademption of a legacy unless the change is of such a character
as to'show a change of testamentary intention, — an intentional partial re-
vocation of the will.

Where there is no such change of purpose and the substituted property pur-
chased by the conservator of the testator can be identified, the legatee is
entitled to the bequest.

PrriTion, for advice by the executor of the will of Rhoda Converse.
The will, dated June 3, 1913, made to different individuals bequests
of the deposit with accumulated interest made by the testatrix ineach
of two savings banks, describing each by its number.

Upon the testatrix’s petition the plaintiff, Francis A. Morse, on
August 7, 1917, was appointed conservator of her property by the
probate court under ¢. 56, Laws 1915. She died March 30, 1919,
without having been adjudged insane. Inignorance of the provisions
of the will, the conservator in 1917 withdrew $500 from each of the
savings banks at the request of the surety upon his official bond and
bought therewith a liberty bond of the first issue, and used the balance
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of the deposits with the deposit in another savings bank in the testa-
trix’s necessary support. The balance of the estate in the hands of the
conservator consisted of railroad stocks and bonds. The executor
now has the liberty bond bought by him as conservator.

The question submitted is whether the legatees of the savings
bank deposits take anything by the bequests to them. Transferred
from the May term, 1920, of the superior court by M arble, J.

Herbert R. Morse (of Massachﬁsetts) and Kitlredge & Prescott (Mr.
Morse orally), for the legatees of the savings bank deposits.

Walier E. Kittredge, for the residuary legatees.

Parsons, C. J. “A legacy is specific . . . when it is a bequest of
a specific article of the testator’s personal estate, distinguished from
all others of the same kind; as, for instance, of a particular horse, or
piece of plate, money in a purse or chest, a particular stock in the
public funds, or a bond or other security for money.” Loring v.
Woodward, 41 N. H. 391, 394; Fordv. Ford, 23 N. H. 212.

“Legacies which dre specific are said to be adeemed, when the
particular thing given is either wholly lost, destroyed, or disposed of,
by the testator during his life; or its form so changed as not to remain
in specie. Thus if the thing given as a specific legaey be sold by the
testator, or otherwise disposed of during his lifetime, or its form be
changed . . . it is lost or destroyed. So that if the subject matter
of the legacy either ceases to be the property of the testator, or is so
changed during his life as no longer to be susceptible of identification,
the legacy is said to be adeemed or gone.” 2 Red. Wills, p. 528;
Gardner v. Gardner, 72 N. H. 257; Drake v. True, 72 N. H. 322. “It
is well settled that if a debt specifically bequeathed, be received by the
testator, it will be adeemed; for then there will exist nothing for the
will to operate upon.” Ford v. Ford, 23 N. H. 212, 218. If the
testatrix in her lifetime had withdrawn the bank deposits and used or
reinvested the fund there can be little doubt upon the authorities that
the legacies would be by her action destroyed. A legacy is adeemed
by the destruction of the thing itself so that there is nothing upon
which the will can operate or by such change in its character volun-
tarily made by the testator as indicates a change of testamentary
purpose, an intentional partial revoeation of the will. Houtl v.
Hoitt, 63 N. H. 475, 497. “But no ademption will take place where
the change in the thing bequeathed is effected by operation of law, as
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“where a fund is converted into one of a different description by act of
parliament. Nor will it operate to adeem the legacy, where the fund
has been transferred into another fund by the trustee without the
concurrence of the testator.” 2 Red. Wills, p. 532. The authority
cited in support of this statement (Shafisbury v. Shaftsbury, 2 Vern.
747) does not, however, go farther than to suggest that if the change
be wrongfully or fraudulently made without the knowledge or ap-
proval of the testator there would be no ademption.

In Ford v. Ford, supra, conflict in the authorities is suggested as to
whether the presumption in favor of ademption might be rebutted
by evidence of a contrary intention, but the opinion approves the
English rule that the only question is whether the specific thing re-
mains or not at the death of the testator, and that the presumption
of ademption is not to be rebutted by evidence of a contrary intention.
The case, however, holds that, though certain changes were made
by the testator in the form of the securities bequeathed, the change
was not sufficient to require a holding that the legacy was adeemed.
In short, the evidence did not satisfy the court the testator intended
to revoke the gift made by the will. Chase v. Moore, 73 N. H. 553; -
Gardner v. Gardner, 72 N. H. 257; Spinney v. Eaton, 111 Me. 1.
Whether the evidence of revocation furnished by a change in form
of securities bequeathed can be rebutted by evidence as to the tes-
tator’s intention in making the change or not, it is clear that there
can logically be no ademption of the legacy unless the change is itself
of such a character as to establish a change in testamentary intention.
Consequently a change of which the testator was ignorant and which
he did not authorize is not evidence of a change in such intent. See
Wilmerton v. Wilmerton, 176 Fed. Rep. 896; Jenkins v. Jones. L. R.
2 Eq. Cas. 323.

In this case the testatrix voluntarily put her property into the hands
of & conservator to care for and use for her support. There is no sug-
gestion that what the conservator did in the use of the money on de-
posit was not reasonable and done in good faith. As to the portion
of the fund consumed, the legacy is adeemed both because what was
done being reasonable was authorized by the testatrix and because
nothing has come to the executor’s hands upon which the will ean
operate. The investment in the liberty bond was not made to ad-
vantage the estate, was not known to, or authorized by the testatrix.
The change therefore furnishes no evidence of an intentional revoca- -
tion by her. As so much of the fund as was invested in the bond is
identified as a part of the bequests to the legatees of the bank deposits,




N. H.] Hovr v. CoMPANY. 27

the executor is advised that the persons now entitled as legatees to
such deposits are entitled to the liberty bond now in his hands in
proportion to the investment from each fund. As the same amount
was drawn from each bank for the purchase of the bond, the persons
who would have received each deposit except for the change are
equal owners of the bond.

Case discharged.

All concurred.

Hillsborough,
Jan. 4, 1921,

Frora Hoyr v. MassacauseTrs Bonping AND InsuraNce Co. & a.

The limitation of actions on accident and health policies prescribed by Laws
1918, ¢. 226, applies to a policy issued prior thereto, stipulating that it shall
expire one month after date but shall be renewable from term to term upon the
payment of & monthly premium, where the policy was in fact so renewed within
two years of action brought.

A renewal receipt is not void because of failure to incorporate in the renewed
policy the provisions of Laws 1913, ¢. 226,

A second suit is not to be dismissed as vexatious where justice requires otherwise,
but the rule requiring the best inventible procedure may require the trial of
both cases together and the transfer to the supreme court as one action pre-
senting all the legal questions involved.

Whether one insured by an accident policy was engaged, when injured, in an
occupation classified as of the same hazard as that in which he was insured is
a question of fact.

AcTi0N, to recover an indemnity, upon a policy originally issued
August 18, 1908 by the. United States Health and Accident Insurance
Company, payable to the plaintiff upon the death by accident of her
husband, Edward E. Hoyt, who was killed in a railroad accident
March 3, 1916. Some time in 1914 the policy was assigned by the
insurer to the defendant, Massachusetts Bonding and Insurance Com-
pany, who assumed and subsequently renewed the same from time
to time. The policy provided for the payment of $1,000 in case of
accidental death which sum bad been increased fifty per cent, in
accordance with the terms of the policy, by its five consecutive full
year’s renewal. The policy also provided for double indemnity in case
of injury causing death ‘“sustained by the assured while riding as a
passenger in or upon a . . . public passenger conveyance provided
by a common carrier for the regular transportation of passengers,




