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as law,one at common the applicability of the statute has not
been considered.

Judgment the plaintiff.for
All concurred.

Carroll,
1,March 1921.

Samuel v.C. Adams P.Susan Adams a.&

L., 183, 1, mayUnder G. c. s. a married woman make a valid contract to sell her
mayhusband, conveyance directlyland to her malte him, maythereof to or

estopped upbe to set technical indefects her title administratrix;thereto as
may acquire bya prescription.husband title to his wife’s land

grantor non-deliveryinThe a deed invalid because of is not entitled ato decree
nullifying subsequent grantee, granteesthe deeds of mayhis and the therein

against grantor anyenforce the subsequentlycovenants their and acquiredtitle
by him inures to them.

Equity,Bill in for the acancellation of certain instrument pur-
porting to be the deed Francis P.of Adams to the defendant Susan
P. Adams, 26, 1909,Augustdated and of certain deeds from Susan
P. Huekins,Adams to the defendants Warren and subsequent in date
to the P. prayerdeed from Francis The of the bill is that the said
deeds null void and expungedbe declared and from the record. Heard
by Marble, J., reported followingthewho facts:

son,plaintiff is the and theThe defendant Susan P. Adams is the
widow, 18,1914.P.of Francis Adams who died June The defendants

purchasersareWarren and Huekins innocent for value from Susan
P. controversyThe real estate in in OssipeeAdams.- is situate and

by Brown, of Susan,Adam the fatherwas owned who after Adam’s
capacity as ofin her administratrix said Adam indeath and her own

Adam, conveyedbeing the heir ofright, sole the same for a valuable
by 30,to her husband Francis deed datedconsideration March 1883.

alleged fromThe court found that the deed P.Francis Adams to
grantedand prayerAdams was never delivered theSusanP. of the bill.

trial Adams pleaNear the close of the Mrs. filed an put-additional
validity of her deed to herting in issue the 30,husband of March

anyno of license forThere is the sale of real by1883. record estate
as of her father.Mrs. Adams administratrix The consideration of

P. P.Susan to Francis Adams wasthe deed from substantial as well
executed without the duress, coercion,as valuable. It was exercise of
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her livedbyinfluence P. Adams and husbandor undue Francis Mrs.
controversyin astogether death,his the landuntil but he dealt with

visible, exclusive, possessionhad of it underhis own and and adverse
1883, 18, Adams30,of from March 1914. Mrs.color title to June

releasing signed as a witness tobesides her dower in twelve deeds
byparcelsa of land executeda deed and to of various thelease

fromyearsplace in differentFrancis P. These tooktransactions
1887 to 1912 inclusive.

30,Marchupon validityThe of deed ofpasscourt did not the the
thatit was found1883, ruling unnecessaryit do becausewas to so
con-by right object thatMrs. waived her to toAdams her conduct

it wasdeny validity andveyance estoppedand is to its becausenow
acquired bytitle adversefound that P. Adams hadalso Francis

possession.
deedsordering theexceptedThe the decree severaldefendants to

of defend-particularly the deeds theexpunged from the record and
Mrs.ants, Adams, rulingsand to thatpurchasedwho from Mrs. the

estoppedright object of and isAdams waived her to to the deed 1883
deny acquired by possession;title adversevalidity;to its that Francis

validity Adams’unnecessary pass of Mrs.uponand that it was to the
todeed her husband.

at thepresenting exceptions was allowedThe defendants’ bill these
May term, 1918, superior by Marble,court J.of the

plaintiff.Snow, orally), forCooperSnow & Conrad E. Snow the{Mr.

Massachusetts), Drew, Shurtleff,Hurlburt, (ofJones Hall and&
orally),Morris & Oakes for the defendants.Morris{Mr.

con-landsParsons, C. J. If P. had no to theSusan Adams title
veyed Huckins, conveyed nothing. Butto Warren and to the deeds

does this reason theseit not followthat the deeds are void because for
otheracquirefailed land. Unlessdefendants to title to the some

setting aside,reason Mrs.appears theyfor the deeds remain valid.
anyAdams liable on and otherconveyis the covenants the deeds will

may questiontitle she has raisedhas or have to the land. No been
from“expungedas to the authority of the court to order the deeds

powerthe and the method ofrecords.” The to make such an order
practical notbeing questioned by parties,its not the areexecution

considered.
andIf Adams had at of her to Warren toMrs. the date deeds

conveyed father,Huckins title to the lands as heir of her her deeds
6VOL. LXXX.
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conveyed attempted conveyin hertitle to them. 1883 to titleShe
unnecessarythis landto to her husband. The ruled that it wascourt

evidence,pass validity uponheuponto the of this deed because found
sufficiency questioned, except legalthe not the effectof which is for

marriage parties,of the relation between the that Mrs. Adams was
estopped question validity P.to the of her deed and Francisbecause

byAdams acquired possession.had title adverse
At the exe­common law deed of a covertwhich was not alsofeme

by passted nullity.cuted her a merehusband no interest and was
McLane, By law,Dickinson v. H. the in57 N. 31. same because

legal conception person,one husband and wife contractcould not
Kimball,with 291;each other. Kimball v. 75 N. H. Patterson v.

Patterson, Incapacity45 N. H. 164. to contract cannot be removed
by estoppel. attempt act, disability.Nor is an waivferto a of the

Hutchins, 132,State v. 79 N. H. 140; Sanborn,Bank v. 60 N. H. 558,
561; Buzzell, 189; Rolfe,Bank v. 60 H. v.N. Parsons 66 N. H. 620;
Bergeron Bank, byv. N. H. 195. The deed63 executed Mrs. Adams,
inwhich great particularity,the set outconsideration is with evidences
a withcontract her husband for the sale of her land him;to a contract

powerrelating to such If she hadestate. to make asuch contract
estoppedher might upwith husband be setshe to technical defects

powerin the or in representativedeed in the want of the grantor
through probate sell, otherwise,want of a license to or and if while
the statute ran she was fromnot disabled protecting rights,her she
might permit possession gained byan adverse to be one who as
against possession.her had ques­exclusive actual The fundamental

is,intion case inthe therefore herwhether 1883 common-law inca­
pacity byhad so far been removed statute that a married woman
could amake valid contract to sell her land to her husband. This

byestate Bywas inherited from herMrs. Adams father. the statute
1883, L., 183,in 1860,force in 1;G. c. s. Laws 2342; 1865,c. Laws

4080, everyc. married woman was to propertyentitled hold so ob­
use,tained “to her own anyfree from the ofinterference or control

property held,husband.” As to so she the rightshad and wassame
subject L.,to the 183,same liabilities as' if unmarried. 12;G. c. s.

1846, 327,Laws c. precise questions. 4. Although powerthe of the
of a married towoman contract a sale of her land to her husband does

appear raised,not to been has held inhave it been deci­numerous
the legislation gave powersions that to a married woman to make

any in separate anycontract to her person,reference estate with her
husband not excepted, that she could ifmake unmarried. Perkins
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her real estatepower leaseShe had to453,N. 454.George,v. 45 H.
loan himH. she couldLord, 203;39 N.husband,her Albin v.to

H.Bussell, N.55suit, Clough v.money bypaymentand enforce
husbandof herindependentlyproperty acquired279, As to her280.

mar­“adisposition,control, management andso far relates itsas to
orequality her husbandentire withplaced upon anried woman is

whollyfardisability of coverture is sois,any other that theperson;
the479, Up to 1876Clark, N. H. 482.removed.” Houston v. 50

by legisla­were not disturbedof coverturedisabilitiescommon-law
ownheld in hera womanmarriedexcept propertytion as whichto

32, LawsChapterMcLane, 31,N. 32.H.right, Dickinson v. 57
is,married women”1876, disabilities of“An act remove theto

contracts, be suedmay and andmake sue“Every married woman
if she wasin manner asequityin all in law and the samematters

forcenow inhowever, all lawsprovided, thatsole and unmarried:
wife, and asconveyances husband andas to betweencontracts and

beestate, notin or shallrights propertyto the of husband herthe
also, conveyanceorhereby; provided, that no contractaffected and

husband, anysurety for her norby guarantora married woman as or
behalf, bindingbe on her.”by for him in his shallundertaking her or

L., 183, said, prior 1876 a married womanG. c. s. 12. As has been to
only separateher Coh­property.could with reference tocontract

as at commonrelating propertyto such were nullitiestracts not still
1876 itSanborn,law. Bank v. 60 N. H. 558. SincePenacook Sav.

validity agenerallybeen essential to the of married woman’shas not
property heldit be connected with or relate tocontract that should

McLane, 478. Theby right.her in Parsons v. N. H.her own 64
gave general powermarried women the of contract and tostatute to

justifiedthat title “an to remove the disabilities ofextent its act
only upon rightmarried women.” The limitations such are contained

provisos. powerin contractgeneralthe two The first is that the of
given affect “all laws now in force as to contracts and con­shall not

wife, rights theveyances between husband and and as to the of
propertyin her or estate.”husband

husband and at all. UnderAt common law wife could not contract
separate prop-theyin force in could asthe laws 1876 contract to her

repeal toerty. proviso legislationThis did not all the from 1846
only general lawdate, prohibitionbut retained the of the common

relatingbetween and not to her estate.as to contracts husband wife
rights husband theNeither did it restore the of the tocommon-law

TheBurleigh Coffin,of the wife’s v. 22 N. H. 118.income estate.
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proviso merely excepted withcontracts the husband as to notmatters
relating estate,to the wife’s prohibitedor which specialwere on
grounds. Foote v. Nickerson, 70 N. H. 496. The husband hadstill

righthis curtesy preservedof by 1846, 7,to him of 327,the act c. s.
S.,and subsequent legislation, 164, 12,c. he un­G. s. and remained

empowered by the legislation convey directlypropertyto to his wife.
1846, 327,Laws S., 164, Gilman,c. s. c.5; 14;G. s. Chadbourne v.

64 N. H. avalidity353. The of contract between husband and
wife in separateto upheldrelation her estate under inthis statute is
People’s Merrill,Trust Co. v. N. H.78 540. In 1879 a forverdict
manslaughter jury permittedwas set aside because the were not to
find aas whether subjectfact the of the crime was hisoccupying

servant,wife’s real words,estate as her or in wastenant other what
the occupationcontract of and v.between husband wife. State
Hayes, year Noyes59 N. H. 450. In in 58Hemphill,the same v.

536-538,N. H. it might occupywas said the husband his wife’s
real pay therefor, theyestate under some toagreement her rent or

express impliedcould it an“occupy jointly upon agreement,or as
may jointly farm,two men aoccupy jointly occupya or two women

dwelling, mayand asoccupyor an unmarried man woman a store
copartners Dane, 320;in trade.” See also v. 57 N. H.Bickford
s. c., Rollins, Watkins,58 185; 426;N. H. Cate v. 69 N. H. Evans v.
76 N. In exceptH. cases proviso433. none of these the first is the

evidence,of They however, generalthe statute 1876 aof mentioned.
that aunderstanding powerthe married to contractof woman with

her separatehusband in inabridgedrelation to her estate was not
1876, definitelya question which thiswas decided in accordance with
understanding directly presentedwhen in People’sit was 1918.

Merrill,Trust Co.v. 78 N. ofprovisoH. 540. The second the statute
was involving validity byconstrued in a case the a loan toof a wife
her mortgage owpeda by authorityhusband of note and her with to
pledge validitythe as asecuritysame his debt. Of the of suchfor

bycontract wifethe with the husband it is there said: “The statute
1876,of (Laws L., 183, 12) binding1876 c.32;c. G. s. theestablished

excep­woman, expresscharacter of all contracts of a married with the
tion conveyances guarantorof and made as or hersuretycontracts for

By thehusband, undertakings byand her for him in his behalf.or
language exception legislature toof the the could not have intended

operation directly with,include itswithin contracts made nor con­
‘veyances to, by suretydirectly the husband the To be amade wife.

guarantor’ impliesor the a theperson,husband third with whomfor
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debt, or to whomguaranty the husband’ssuretyship or forcontract of
made; and from thebemortgage, mustpledgein orconveyancethe

‘ must haveor in his behalf’undertaking by for himcontext, heran
to whom thewith some one‘undertaking’been to mean anintended

orsense, every contract withduty. aa In certainhusband owed
‘to be himmight said forby the beconveyance the husband wifeto

betweenconveyances theBut andin contractsand his behalf.’
1876; andby ofthe statutewife were not affectedhusband and

inexceptiongiven to thethat can beonlythe constructionreasonable
inmadeher contracta married woman fromexoneratingthe statute

per­with thirdconfiningone it to contractsbehalf of her husband is
indebtednesspayment her husband’spay guaranteeor the ofsons to

them.” Farnhamcontracts withthem, performance of histo and the
673,Fox, 62 N. H. 674.v.

separatecharge estatewoman could hercommon law a marriedAt
Morrison,Babbitt v.of husband’s debts.paymentwith the her

provisoEla, The secondThompson 58 N. H. 490.419;58 N. H. v.
disabilities, imposed a inca­newentitled, an act to removeof the act
Woodward, AdoptedN.H. 58.upon Buss v. 60pacity married women.

itpending,in was doubtlesscases named waslitigationwhile the the
purpose of the“Theinspired by therein revealed.the situation

deprive the of herof was to wifeprovisosecond of the act 1876
paymentcapacity mortgage her estate to secure thecommon-law to

. common-law in­. . and to reenact herof her husband’s debts
suretyobligations, aor to becomecapacity to assume his contract

‘expression any. . norguarantor performance. . Theor for their
’ be withundertaking by for him or in his behalf must construedher

explained. . .by is .preceding languagethe which it limited and
advantageoperates for the husband’s is not neces­A contract which

behalf, meaningthe ofsarily undertaking for him or in his withinan
McLane, H. 478.the statute.” Parsons v. 64 N.

powerdestroynot married woman’s toAs the act of 1876 did a
him, Mrs.her husband for a sale of her estate to Adamscontract with

1883, had, acapacityhad in and has to make such contract.ever since
any landowner,Having capacitysame make a contract asthe to such

estop denyingfrom the fact ofproof of which would anotherfacts
estop agree uponherwould her. As she with husbandsuch sale could

hadoccupy mightterms he should real estate to which she orwhat
aclaim, occupationcould assent to his exclusive undermake she

byright prescription. Althoughto establishclaim of sufficient a title
wife,together findingsMrs. Adams husband and theMr. and lived as
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are theyunderstood to mean that jointly occupydid not the land in
question. As she moneycould for loaned,sue him she himcould sue

excludingfor her occupationfrom estate, bythe of her real or other
title,assertion of her any,if she claimed thepreventedhave statute

againstrunningfrom groundsher. Upon upon rulingboth thewhich
placedof isthe court it is sustainable.

no perceivedBut defect is in the deed Mrs.direct of Adams to her
husband. As she could agree directly with husband toher sell her

him him,estate to and sell it necessarily possessed powerto she the
to unity personexecute the sale. The of which at common law
rendered void all orcontracts sealed otherwise between husband and
wife in Hodgmanthis no longer Carpenter, J.,state exists. v. Kitt-
redge, 254,67 H. failed,N. reason thehaving256. The rule fails
with it. In legislature passed authorizing1899 the an in termsact
any married woman age convey providingof full her real andto estate

may directly wife,that “real conveyed byestate be to or wifehusand
husband, lawfullyto in all thing mightcases where the same be done

through person.” 1899, c.the intervention of a third 16. ButLaws
conveyno statute to thebefore this date forbade the wife to husband.

only convey. authority givenIt was the husband notwho could The
byin terms this act that rule of the commondoes not establish the

statutory change.law had been Inabrogated bynot earlier 1842
legislature provided age may jointhe “any married woman of full

with any conveyance S., 149,her husband in of real R. c.estate.”
conveyed longs. 10. But lands of a were so before.covertfeme

2Haywood, 402;Gordon v. 2 N. H.Sleeper,N. H. Elliot v. 525.
Similar legislation married women wasremoving the disabilities of
held in Maine to directlyrender valid a deed from wife to husband.
Savage Savage,v. 80 Hooper,Me. Allen v. 50 Me. 371. The con-472;
trary in Wager, 328,conclusion White 25 N. Y. has since been cor-v.

by Laws, 1887, 1845,rected Y.,statute. N. c. 537. The statute of
L.,c. 327, 5; 183,s. c. not be13,providedG. s. that it should construed

as aauthorizing convey anyhusband to his wife inpropertyto of his
any other manner than if had but there ispassed,the law not been no
prohibition upon right conveythe wife husband. Sheof the to to the
could not as ifrights separate propertyhave the same her she wereto

right convey-unmarried if fact ofmarriagethe of circumscribed her
P. by and,ance. Francis obtained the land wife’sdeed fail-title to his

ing that, bywould hold it as the court.found
discharged.Case

All concurred.


