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George E. v.Adams James H. Strain.

by argumentA mere accidental misstatement of the evidence in iscounsel not
ground disturbing verdict, therebyiffor a the trial is not rendered unfair.
trespass battery, jury properlyIn for and wereassault the instructed in substance

they maliciously wantonly committed, theyifthat found the assault was and
apply damages awarding compensationmore inwould a liberal rule of to the

theyplaintiff didthan would if those elements not exist.
case, report by person, witness,In such the of statements made a not a to the

plaintiff defendant, reportthougheffect that slanderedthe had the the had
defendant, mitigationbeen communicated to not inthe is admissible of dam-

ages in by plaintiff.the absence of evidence that the slander utteredwas the

Action, trespassof assault battery. by juryfor and Trial and
forverdict the plaintiff.

exceptions argumentto plaintiff’sThe defendant’s the of counsel,
court,and to the the togetherof withinstructions the evidence

thereto, opinion.relevant stated in the bill exceptionsare A of was
term,January 1920, superiorallowed at the the by Branch,of court J.

Martin, Dudley, Clarke,Nathaniel E. David F. and Frank B. for the
plaintiff.

Noonan,and II.UptonRobertW. John for the defendant.

Plummer, In trial,J. the course of presentedthe the defendant
evidence as to by Manion,made a Missstatements wherein she
charged plaintiff havingthe with made certain slanderous remarks

the defendant.about The defendant testified relative to the absence
of Miss respectingManion. Comment was made testimonythis
by followingplaintiff’s languagecounsel in the exceptionto which

— theywas taken: let see“Now us had no doingreason for it.
[Referring story came,to the The they say,so when aassault.]

Manion,named after Mr. away,Adams went themtold hewoman
against Well,had talked the Theyhouse. she isn’t sayhere. the

—waytrain on maybebroke down the it maybedown did and it
-,I complaintdidn’t. don’t know how that is.” The againstmade

argumentthis that counsel stated that the defendant claimed theis
byabsence of the witness was occasioned train,the adefault of

testimonywhereas the of the defendant in substance appears to be
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automobile, butby could getnot through.to comeattemptedthat she
not of such a character aswas to lead tostatementin theThe error

intentional; it was probably “ait was mere mis­thatconclusionthe
of the evidence,”misstatementaccidental whichorrecollection

as ofmatter law.”unfair State v. Wren,trialthenot render“does
Perkins, 11, 19.H.79 N.Benoit v.364;361,H.N.77

thethat defendant claimed thecounsel,of absenceThe statement
train, ana instead ofby automobile,caused wouldwasof a witness

thematerially prejudicial to defendant'sbe case. Itnot seem to
“sowerethe remarks inconsistent with legalthatcannot be said

lawit a matter of thatmake thereas to should be afairness of trial
380,Railroad, 67 H. 382;N. Gault Railroad,Aldrich v. v.trial.”new

Laconia,v. 71 N.361; 212;H.356, 360, GilmanN. H. Guertin v.63
Hudson, H. 505.71 N.

injury that,substance theythe ifinstructed foundThe court the
wantonly committed,maliciously theyand would applyassault was

awarding compensationindamages toof the plain-rulea more liberal
didif not Anthey those elements exist.tiff, exceptionthan would

this instruction.by defendant to The law oftaken the thewas state
damagesof for a malicious andto the assessmentrelative wanton

correctly by theclearly and stated court. But itassault was has been
understood,discussed, and is so well settled and thatfullyso an ex-

of here would be neitherit instructive nortended consideration useful.
456; Holmes,N. Kimball v.Bixby Dunlap, 56 H. 60 N. 163;v. H.
271; Saidel,H. Cohnv. 71 H.Cooper Hopkins,v. 70 N. N. 558.

plaintiffof defendant that theIt was claim the had madethe
court,him.about The after statingslanderous statements to the

actuallythat, plaintiff theyslandered thejury defendant,if the could
assessing damages,in instructed themconsider as “Thethat follows:

reports comingslandersmere of such to the ears of the defendant
taking against plaintiffnot him in actionjustifywould the or serve

reportsmitigate damages those are shownto unless to have been true.
So here the attributed to Miss Manion are notstatements evidence

charge youinof the truth of the contained those Ifstatements. find
plaintiff defendant, youdid the itplacethat the slander uponmust

Manion;other evidence than the mere statements of Miss her state-
hearsayhere merereportedments as are and the not recog-doeslaw

hearsay legal uponas anize evidence basis which base ato verdict.”
exceptions byThe taken the defendant to these instructions becannot

Subject exceptionsto witnesses forsustained. the defendant were
testify that hadpermitted to Miss Manion told them the plain-that



92 Adams v. Strain. [80

tiff had made slanderous statements to her about the defendant.
This testimony hearsaywas so far as the plaintiffissue of what the
had said is concerned; and evidence of what the defendant had been
told was not admissible to lessen the damages.recoverable His

state,mental producedand the causes which it, uponare immaterial
this issue.

Plumer,If Friel v. 69 N. H. 498, Huckins,and McBride v 76
206,N. H. are with view, theyinconsistent this are in conflict with

the jurisdictionwell rule inestablished this punitivethat damages
are recoverable. The inpurpose givingnot court’s in-the above

prevent jurystructions was theto from giving illegalthis and im-
anyproper testimony weight arrivingconsideration or in at a verdict.

only proper, requiredThe instructions were not guidebut were to the
jury in deliberations, bytheir so that the mightverdict returned them

uponnot be unlawful evidence.based
byIt is the that his evidence showed thatcontended defendant

when plaintiff makingthe was accused of the slanderous statements
it,his guilt, althoughhis he denied andconduct demonstrated that

the court, quoted, preventedof the in effect theinstructions above
jury plaintiff bythat the his conduct admitted he madefindingfrom

nothing chargethe There in that such astatements. is the warrants
plaintiff’s conduct, by evidence,the in-If the as showncontention.

defamatory himhe made statements attributed todicated that the
by defendant, liberty onlyfind. The re-jurythe were at to sothe

jury they giveshould not con-imposed upon the was thatstriction
who testified to what someto the statements of witnessessideration

one them.told
Exceptions overruled.

All concurred.


