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employed by the defendant invite on engine,to these men to ride the
nor to safety doing,care for their so innegligencewhile and his this
respect imputed Fisher,cannot be the v.to defendant. Danforth

H. Company, 125, 127,75 N. In111. McGill v. 70 N. H. it was said:
liable,“It appear,must to render orthe defendants that the action

act, made,omission to of which complaint is a breach ofconstituted
duty plaintiffa byowed the defendants.”the

liabilityapplicationThe imposesof this rule the noto facts here
upon injuriesthe Although parties,defendant. the for whose
damages sought,are trespassers uponwere locomo­the defendant’s

them,tive, injurestill duty negligentlyhe owed them the not to after
presencetheir dangerous him,in a if hesituation to orwas known

anticipated presenceshould Company,have Buchtheir there. v.
Railroad,69 N. Railroad,H. 257; v. 69 N. H. Davis v.361;Shea

Myers Railroad,70 N. H. 519; engineer,v. 72 N. H. 175. But the
who representativewas defendant, upon negli­the of the and whom
gence charged,is did parties uponnot that these wereknow the
engine, presenceand anticipated.their there was not to be He was

requirednot trespass.to foresee their orchance casual Garland v.
Railroad, supra.

Exceptions overruled.
All concurred.

Merrimack,
April 3, 1921.

J.Arthur Watkins v. Boston & Maine Railroad.

&Boston Maine Railroad v. J.Arthur Watkins.

Petition of E. Tufts.Walter

A deposition, petition injunctionafter ataken for an takingto restrain such has
subject exception, given bybeen dismissed to and the witness peti-after his

corpus subject exception,tion for habeas has been denied to is a waiver of both
exceptions. .

interrogationpropriety deposition sustained,The of in a is if the inquiredmatters
may relevant, though interrogatingabout partybecome the has knowledgeno

what the will be.answers
petition proceeding depositions mayA a new trial is a civil in which befor. taken.

Equity, injunction.Bill in for an
Petition corpus.habeasfor
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Hustis,case, v.in the WatkinsdefendantjudgmentAfter for the
trialfor a newpetitionfiled aplaintiff Watkins285,79 H. theN.

orderanevidence, upon whichnewlyupon discoveredgroundthe of
the railroad.duly uponservedof notice issued andwas

indepositionsofenjoined captiontheto haveThe railroad seeks
had beennoticedueby of whichproceeding brought Watkinsthe

anddismissedinjunction washearing, petition forgiven. Upon the
having been summonedpetitionerThe Tuftsexcepted.railroadthe

by thecommitteddeposition and wasrefused to answergiveto his
corpushabeaswrit ofbrought petition for amagistrate. He then his

excepted.and Tuftsto issueupon hearing the court refusedwhich
of hissupportinhaving filed affidavitsplaintiffThe Watkins not

supportinaffidavitstrial, it ordered thatpetition for a new was
taking ofof theconclusionweek after thethereof be filed within one

thereupon taken.deposition Tufts wasthe ofdeposition,the and
wereby exceptionsforegoingthequestions presentedThe of law

term, 1920,J., Apriltheby Branch, fromreserved and transferred
superiorof the court.

andDemond, Sulloway, for the railroadStreeter, &Woodworth
Tufts.

Donovan,Upton Joseph C. for Watkins.Robert W. and

theofParsons, J. ordertaking advantageC. Instead of of the
questionsreserving transferring court thecourt his decision and to this

depositionby exceptions, parties by completingraised the thethe
thepreventtoexceptions.have waived their railroad desiredThe

Buttestifying.taking deposition,of thethe witness Tufts to avoid
thebyof taking advantage opportunityinstead offered themof the

rightssuperior to to theiropinioncourt obtain the of court asthis
yieldedthey to the original order.

judgmentAt the close of the hearing, questionthe was whether
exceptionsbe despite exceptionsshould rendered thethe or whether

prioradverselyshould be sustained and to thejudgment rendered
question.the ThisThis transferred.orders. court andreserved

excep-delayed entry judgmentthe thesuperiorof in court untilthe
261, Itdisposed Baker, H. 266.tions were of here. Glover N.v. 76

may themisapprehensionbe Tufts acted under a as to situation
theintending in eventexception.without to waive his But that
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controversy Tufts, testified,equally havingis determined. has no
having taken,further depositioninterest in the matter. The been

injunction proposedan unless itwould be of no value to the railroad is
undoubtedlyto take depositions alleged.further which is This isnot

a exceptions superiora bill ofcase where to a .final order of the court
ex-give protection objecting partywould not full the because theto

ceptions seasonably prob-incould not be heard court. It notthis is
able, however, practicein so tothat situation will ever arise as

powernecessitate a inrestrainingof the vested thisconsideration
any.court, if as in v.Procedure such was followed Hutchinson

Railway, 271,73 N. H. doubtlesswill be sufficient.
itBut if be proposes depo-assumed that to take furtherWatkins

sitions, groundno appears upon rightwhich he can be denied the
given by S., State,statute. P. 225, 1;c. s. Boston Maine R. R. v.&

513, 172,75 H. Petition, HaywardN. 518; 173;Rancour’s 66 N. H.
v. Barron, whycontends,N. as38 H. 366. The railroad reasons
depositions properly taken, petitioncannot abe that the for new

is supported bytrial 'not affidavits; proceedingthat such a is anot
civil cause within ismeaning petitionthe of the statute and that the
defective in that it such newdoes not set forth “the reasons for trial”
with S., 230,sufficient P. c. 2.definiteness. s. No authorities are
cited for the proposition petitionthat a for new trial must be ac-a

bycompanied anything claim,affidavits. If it isthere is to the
answered as to proceedings by requiringfurther the order such affi-

petition dulydavits to be filed. The claim the for athat new trial
filed in bycourt with an order of the court andnotice issued served
is not a requirecivil inpendingcause court does not consideration.

objection sufficiencyThe petitionthe ofallegationsto of the the
byshould be taken Postpone-demurrer or a specification.motion for

ment takingof the depositionsof until be madethe issue could more
certain, if for, might justiceasked if ingranted,have been fact re-
quired such suggestedcourse. It is admitted that thethat Watkins

given anywitness had him no intimation that he could furnish new
evidence. This acknowledgment pro-seems to be an that counsel
posed question^to ask knowingwithout the be.what answers would
This perhaps dangerous practiceis a noin the course of a trial but
legal objection procedureto the asked asis known. The witness was
to the accident because of which claims to recover. ToWatkins
what injury mayextent the facts of inoriginalthe become material
the petitiontrial of the a be infor trial cannot ascertained ad-new
vance. propriety interrogationThe depositionof in a is sustained
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Boston Mainerelevant. &inquired maymatters about becomeif the
State, supra.R. R. v.

ques-in atrial court isdeposition can be used at theWhether the
railroadthe defendantraised. Most of the difficultiestion not now

trial.at theif attendancesuggests not arise it secures Tufts’will
S., 225, s. 1.P. c.

testifycould to some-thought the witness TuftsWatkinsUnless
havehim, it he would incurredthing probablethat aid is notwould
The railroaddeposition.expense attemptingthe to take hisof

seeking toWatkins, ofcertainly complain because insteadcannot
by negotia-secretTufts, employee,fromextract the information their

to heartion, proceeded giving opportunityandopenly, them notice
perceived forsay. reason isall that be induced to NoTufts could
the scientificreasonable method fordiscouraging appearswhat to be a

410,H. 411.investigation Taylor Thomas, N.of fact. v. 77

overruled.Exceptions

All concurred.

Merrimack,
April 5, 1921.

Railroad.Jordan, Adm’r, v. Boston & MaineA.Frederick

negligence operating a car whicha inis as to the of motormanWhere the issue
testimonycrossing, that in his ex-at a street hiscollided with an automobilé

speedcustomarily ortheirperience of automobiles slackenedthe drivers
isturned out relevant.

eye-witnesses agree theran intothat the automobileAn instruction that “all the
maythough ownerroneous, have contradicted theirthe witnessescar” was not

jury them totestimony, instructed that it was forbecause court also thethe
consider the effect of these contradictions.

causing plaintiff’sthe intestate.negligently the death ofCase, for
the defendants.by jury and verdict forTrial

automobile,inguesta anintestate, ridingwho was asplaintiff’sThe
and anthe automobilein a collision betweeninjuriessustained fatal

defendants, of Allisonat the intersectioncar of thestreetelectric
claimedplaintiffTheBroadway cityin of Concord.thestreet and
motor-negligence of the defendants’due to thethe accident wasthat

by carelessness of thedefendants, thethat it was causedtheman;
by plaintifftaken theExceptions wereof the automobile.driver


