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Sullivan,
5,April 1921.

v.State John C. Ketchen.

argumentIn of rape,the trial an indictment for the of counsel for the in re-state
ferring complainant’sto the child “as to consideration” heldentitled was not

objectionable groundappeal sympathy urgeto be uponas an on the of but to
jury offence;- argumentthe the seriousness theof whether the was calculated

under the question supe-circumstances to render the trial unfair was a for the
court.rior

respondent’s guilt byAn ofassertion the fact,counsel for the state as a but not
knowledge,a unexceptionable.as fact within counsel’s is

objection argumentAn presiding justiceto pass uponis one for the to in the first
andinstance it must be made known to him.
procedure objectThe correct is for counsel argumentto to an and after an adverse

ruling rendered, exceptis to thereto.

Indictment, Statutes, 15,under Public 278, by-c. s. as amended
1897, c. byLaws 35. Trial jury guilty.and verdict of

In a question asked in bycross-examination of a witness called
defendant,the reference testimonywas made to that the defendant

spanked girls in store,when his excepted.and the defendant
arguingIn the of complainant’sconduct mother, attorney-the the

general “Supposesaid: she did I youknow it? argue to that didshe
not. happens, youIt often times please,if peoplethat the who are

get last,most interested the especially familyinformation about these
matters, argue you,and I to says, youas she that she told the truth

it,about and that she did not know sup-Marion’s condition. But
posing she did? That notis a defence in case,this and isthat not
any man,guiltyexcuse for the Supposingeither. her didmother
try up;to cover it what of it? any whyIs that societyreason should

protected,not be why peopleand the Hampshireof New have not a
right goto to twelve men and ask that a man guilty of this crime be
convicted and golater to the court he punished?”ask that beand
“ I except to the remarks of counsel.”

exceptions argumentFurther to were taken as follows: is“What
fiftya years goingmarried man through performanceold that kind of

for, gentlemen? longAnd how in the of Newporttown and the
county of a manSullivan can do that and reputationstill maintain his

Sundayin the Epworthand the League?”school “Exception to
these remarks.”

they“Now criticized Marion saybecause she did downnot to the
police court Well,that Ketchen told her tonot tell. she wasn’t
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is thatcomes toasked, so what thatgentlemen, she wasn’t andasked,
year girlold be-thirteenfor the defense criticized thisthe counsel

proceedingjudicialin aof she didn’t volunteercause the fact that
to“Exceptionof about.”inquiredwhich she wasn’tinformation

goodis notargument. If itin “It isthat, beingnot evidence.”as
anything, pay any to it.”for don’t attention

world, whohere, brought into thisindividual“There is another
society,member ofname, ago throughhas to life without agot down

state, He is entitled toheof or other if lives.and a citizen this some
butsympathy,ofhands,at a matteryour not assome consideration

acharged withfact, you theregentlemen,of the that sitbecause
“Exception toyour justice.”duty oath to mete outsolemn under

say“I thisyoudo mean?”the of counsel.” “Whatstatement
to con-to “He is entitled suchbaby consideration.”isn’t entitled
are entitledyou I, citizen of this stateanyas and or othersideration
you wouldyou asto, expected giveand are to him that consideration

chargedany you sit theregive state,him other citizen of the whenor
Hampshireduty, justice peoplethe of Newwith the to do between

respondent Trans-the bar the other.”on one hand and this at onthe
by Allen,court J.May term, 1920, superiorfrom the offerred the

Henry Hurd,N. solicitorattorney-general,Young,Oscar L. and
(Mr. Young orally), thefor state.

(Mr. orally), forM. and Johnston BartonBarton Francis W.Jesse
the defendant.

claimedsolelyPeaslee, exceptionsJ. The in this case relate to
inirregularities the conduct of counsel for the state.

bya calledsuggestion question propoundedThe in the to witness
theydefendant, spanked young girlsthe whenthat the defendant had

was noobjected groundwere in that therestore, uponhis is to the
in fact.objectionevidence of such conduct. is not well foundedThe

admitted, cross-examination, that he had doneuponThe defendant
descriptive of histhis. He was one to term asthe first use that

conduct.
complain-argument theexceptionThe to the the conduct ofthat

whyant’s mother would no reason state not ask for thebe the should
uponpunishment guilty defendant, arguedof is in the brief thea

ground guilt arightthat no to assert the defendant’s ascounsel had
objection notargumentThe merit. The was anfact. is without
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guilt, being knowledge,of as a of and noassertion matter counsel’s
personreasonable would so understand it.

position argument exceptionThe taken at the oral that the also
pointrelates to a statement several sentences back from the where the

exception was claimed cannot be sustained. That statement was
justindependent argumentative question putof the waswhich before

objected, naturallycounsel and one would understand that the ob-
jection applied to and tothe latter not the former.

practiceThe in this matter at trials been for tohas counsel claim
rulingexception, objecting obtainingan without first and a from the

justice argumentpresiding upon legitimacy stepsthe of the theand
remedy the iferror,to be taken to then and there one should be held

procedure.been The theto have committed. latter course is correct
“ruling, direction, judgment” superioraIt is or of the tocourt which

1901, 78, Moynihanc.exception 5; Brennan,lies. Laws s. v. 77
view,273, however,N. 274. In of existing practice,H. the excep-

tpclaimed aretions as this one was entitled here.consideration But
theythey passed upon,to be are to bewhile are not extended so as

fairlyto matters not called to the attention ofcover the' court and
objectionopposing by interposed. It only uponcounsel the is the

theory justicepresidingthat failure of takethe the to action when the
exception ruling argumentis claimed is tantamount to a that the is
proper, exceptionthat such so-called can be considered as having

regularly sufficientlyor grievancebeen taken. . The is one for the
uponpresiding justice pass instance,to in the first and it must be

Story Railroad,him. v.made known to 70 N. H. 364.
argument thatThe statement in the defendant went down to Dr.

up,” merelyCain’s office“to fix it a factasserted which could well be
unobjectionable.evidence,found from the and is Grossbard v. Rail-

way, 496,N. H. 497.78
testify goodThe defendant called witnesses to to his character and

reputation Sundayand to his connection with the school and the
PresumablyEpworth League. this evidence was introduced as

tending prove guilty.to that the defendant notwas It was therefore
only dutyright attorney-generalthe but also the of thenot to argue

situation, urgeof toopposingthe view the and that where the evi-
religiousproves guilt, organizationsdence connection with should not
escape justas a shelter behind which to abe used conviction.

could beThere was evidence from which it found that the com-
inquired inplainant policewas not of the court about the defendant’s

appearedIttelling her not to inform her mother. that the record
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statement, noalleged andthethat there testified todid show shenot
contrary. This affordedto thethere testifiedmade that sheclaim was

asked, and wouldargument she was notthe thata reasonable basis for
not called for.which wasexpectedbe to volunteer informationnot

attorney-originally by themadeof the matter asIf the statement
independent ofof factas an thegeneral regardedcould be assertion

“it isthat(following objection)theevidence, explanationhisthe
anypay attentiongood anything,If for don’tit is notargument.

it,” negatives idea.to such
childargument to theinexception is to the referenceThe final
uponputexception wascomplainant. Theborn thewho had been to

andconsideration”;baby isn’t entitled toground that “thisthe
Lemay v.330, andRailroad, H.upon v. 77 N.relycounsel Caverhill

v.McDonnellIn these cases isN. accord withDemers, 77 H. 563.
in suits forverdictsMerrill, H. In each of these instances79 N. 379.

uponjurythe basedappealsof todamages set aside becausewere
respectiveof theresourcesor inferences as to the financialstatements

anyin in of theargued not evidenceThe facts weredefendants.
wouldappeared itcases, are if facts hadbut the decisions that the

wayinimproper use the indicated.have been to them
shown;birth the child waspresentIn case the fact of the ofthe
whichof factsquestion improper was madeand the is whether an use

sympathy wasofAny appeal upon groundthejury.were before the
appearsexcluded, was saidpurposeand the of whatexpressly whole

offence asof theurge upon juryto have been the the seriousnessto
argumentsolemnity duty they Theenhancing of were under.the the

If, courseobjectionable. from theappeardoes beennot to have
prejudicea astrial,of was calculated to create suchthe the reference

superior court.unfair, soughtbe in theto render the trial relief must
Railroad, 406,H.Girard v. 78 N. 408.

Exceptions overruled.

All concurred.


