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Grafton,
5,April 1921.

v.Clark Cutler Israel C. Richardson.Carrie Chutter

Upon by 1917, 140,a three c.reference the court to referees under Laws a deci-
by majority binding parties.ission a where such was the intention of the

by majorityof ain the absence 'of evidence such aWhether intention decision
qucere.binding,of such a board is

allegedTrespass, guare trespassTheclausum. inconsisted the
setting bysupport awningof ancertain to erected the defendant.posts

only controversyinquestion boundaryThe was the line between the
parties. referees, Hazen,The action was referred to three Richardson

apdsurveyor surveysand Gile. Richardson awas who had made
defendant',run out by plansthe line as claimed the and drawn to

survey. surveyorsustain performedhis Gile was also a hadwho
similar plaintiff.services for the Hazen heunderstood was to act

singleas pass uponreferee and to the methods and theused results
byobtained his accordinglyassociate referees. He hearingafter made

report findings. Uponof his motion, reportthis was recommitted
with report (1)directions to whether either or both of the other ref-

agreed thereto,erees with the direction that the referee or referees
agreeing signthereto same,should the and findings.for other After

hearingfurther Hazen report theyand a inGile filed which found
plaintifffor damagesthe and assessed theyat $10; also found upon

incompetent evidence that the byChutter block was built Mrs.
predecessor theyChutter’s in title but that uponcould not find the

uponevidence that it agreedwas built what was partiesbetween the
as the true line between them. reportRichardson also filed a as
referee, finding for the defendant.

Thereupon the defendant reportmoved to set aside the two,of the
Gile, againstHazen and itbecause was the weight of the evidence and
findingbecause the as to the erection theof Chutter block was made

upon incompetent evidence. This motion was judgmentdenied and
plaintiffthe upon majorityordered for report,the and the defendant

excepted. by Kivel, J.,Transferred JanuaryC. from term,the 1920,
superiorof the court.

Harry Heald, plaintiff.L. for the

Daley and Thayer,Sullivan & Ira W. for the defendant.
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Parsons, J. to find that Chutter block wasC. The failure the
agreed findingon the built it immaterial.built an line renders who

prove aA verdict is not the admission of evidence toset aside for
v.trial immaterial. Smithpoint which the of the renderscourse

Morrill, superiorin409, urged410. The the71 N. H. contentions
reportsupportin to set aside the thatcourt of the defendant’s motion
by that isagainst weight partial,it was the the evidence and ifof

produced presents nothing for thisby prejudice,meant orpassion
court.

by parol writingin“It is where a submission orwell settled that
anyby given persons,number withoutprivate partiesis made to a of

orauthority, be from the manner cir­express given or to inferred
may decide, ansubmission, that a numbercumstances of the smaller

Eames,by Eames v.or void unless madeaward decision will be all.”
stated-by the177, ground JudgesoUpon41 N. H. 181. the Fowler
signed by only of thereportthe twodefendant now contends that

evidently after-thought, as claim wasan thisis void. This isreferees
objectionIt doubtful whether thesuperiorin the court. isnot made

stage A andat this of the case. convenientopen to the defendantis
require questionto the should bethat raisedjust practice would seem

any party mighteither considerwhere factssuperiorin the court
questionlegalof raised could bethe theessential to determination

questionButruling the court. thereportedand with the offound
disposedit thatupon the stands isso free from doubt record as itseems

through court,theprocedure superior whichdelay ofof -without the
require.justice might otherwise

arbitrators each of thea two or more arbitratorsIn submission to
inparties joiningthe the Ifeach of submission.agentas of theacts

authority jointlymust be exercised. But this wasjoint it not ais
bya the court underto arbitration but reference statu­submission

Theauthority. 1917, c. 140. referees would seem to betory Laws
agents parties bytheacting authoritynot as of butan officialboard

Leavitt,justice. Patterson 4 50,in of v. Conn.law the executionof
Petition, 123, 124.2 N. H.Farwell’s52,53; 1816;Lit.Co.

Hazen,if assumed that Gile and Richardson were arbi-But it be
necessarily bythe oftrators, not follow that award two themit does

law,general rule of the common that whereis “the anis void. It
persons act,to doauthority given two or more an the act isto validis

inonly doingwhen of them concur it. Butprincipal allbind theto
apparentrigidso as to overcome the intent ofrule is not thethe

fairly carrylanguage used can be so construed asif to outparties, the
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their (Story Agency,intention. 42).”s. Burleigh Ford,v. N. H.61
360, 361.

Battey at,In v. Button, 187,13 John. there was submission to two
authoritywith for theythe two in case agreedid innot to call a third.

This made,was done and an signed byaward the third and one of
originalthe objectedarbitrators. It was that the award was invalid

because it was signed bynot all the say:arbitrators. The court
“This mode of necessarilysubmission implies authorityan two,to
to make an award. requireTo the signed byaward to be all, would

absurdity.”involve a manifest
In the case,instant Richardson and Gile had investigated the

question dispute, surveys,in plansmade drawn and laid down the
disputed boundary respectivefor their They qualifiedclients. were
to witnesses,act as experts, advocates,and and it can be inferred
they did Theyso act: disqualifiedwere each to act as referees.

partiesWhen the controversyreferred the to the third,two and a
they expectedcould not have agree.the three to questionThe was

right,who was Richardson or Gile. There was evidence sustaining
Hazen in his conclusion that he was singleto act as referee. The

partiesmost the could anticipatedhave was that Hazen and the
surveyor with whose views he coincided agree.would A bydecision
a majority and none other must have contemplated bybeen par-the

being so,ties. This such a bydecision was authorized the submission
and is valid. Whether in the of specialabsence the facts which dis-
pose presentof the case a unanimous decision is essential in the case
of appointedreferees under the statute is not considered.

Exceptions overruled.
All concurred.

Grafton,
April 5, 1921.

Joseph Paper Company.H. Barker v. Publishers’

trespass q. /., occupationIn c. for a plaintiff’scontinued premisesof the by the
operation mill, expenseof a lumber the which the defendant would have in-

by moving duringcurred the mill operationto another site the is not an element
damages.of

•Trespass, q. /., beingc. the same case reportedheretofore in 78
571;160, SubsequentlyN. H. to the last transfer of the case to this


