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therequired to determinetechnicallymay bepossibleit iswhich
controversy.

discharged.Case
concurred.the othersYoung, J., did not sit:

Rockingham,
3,May 1921.

Company.DerryGeorge ElectricH. Lambert v.

polecompany occupying a and maintained inits wires ownedwithAn electric
company who withoutby is not liable to onea railroad and othersa town

authority pole it to affix decorationsof the has climbedfrom the owners
pursuance employer andhis the townin of a contract betweento the wires

injured by insulation.of defectivereason theirand is
proprietors maintained or used in aS., 16, of a line of wire81, theUnder P. c. s.

injured thereby.their fault ishighway to one who withoutare liablenot

by Young, J. Ver-juryTrial beforeCase, personal injuries.for
employed byplaintiff injuredwas whiledict for Theplaintiff.the

inby coming contact with oneDecorating Companythe Channel
’ Londonderryof andDerryThe citizensof the wires.defendants

purposein for the of celebrat-together 1918associated themselves
town of London-anniversary of the of theing the settlement200th

by towns andpurpose the twoderry. Money for thiswas voted
decorate thechosen tobycontributed The committeeindividuals.
byemployers the termsplaintiff’sthestreets a withmade contract

topsto the of the defendants’they ropesof attachwhich were to
oppositetelephone company on the sidespoles polesand of thethe

them, and plain-from thesuspendof one of and streamersthe streets
by coming in adoingtiff this work contactinjuredwas withwhile

tending proveno todefectively There was evidenceinsulated wire.
work, theyhim to do the or thatemployedthat the defendants

it, onlydecorating company to do and the evidenceemployed the
willing'tending prove theyto the committee on decora-that were

testimony of a hepoles is the witness thattions should use their
days before the accident that hissuperintendenttold their a few

company the committee to decorate thehad made a contract with
decorating them at the of theway theyin the timestreets were

accident, superintendent was on theand that the streetevidence
mighthe have seen that themorningon the of the accident where

decorating using poles.the defendants’ There wascompany was
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partiesotheron a few occasionstending proveto thatalso evidence
poles.from the defendants’suspendto bannerspermittedbeenhad

verdict wereand a directedmotions for a nonsuitdefendants’The
factsexceptions with additionalexception. Othersubject todenied
1920,May term,from theopinion. Transferredin theare stated

superior court.of the

orally),Davis McLane forRalphand {Mr.R. McLane W.John
plaintiff.the

orally),and Scammon & Gardner ScammonBartlett & Grinnell {Mr.
defendants.for the

plaintiff standingParsons, poleThe Lambert climbed aC. J.
DerryBroadwayof in the of to attach asoutherly side townon the

pole purpose decoratingthe for the ofrope topto the of the street.
byfor but thepole was not erected this use was erected ChesterThe

Derry Association, and carried armsand Railroad on different cross
railroad, wires,lightingof the defendants’ and thethe wires the

fire-alarm wires.
theinsulation was defective on the wires andThe defendants’

arranged pole excep-werearms and wires so as to make thecross
in safety.to climbtionally difficult The was mechanic-construction

presented dangers traveling publicto the toally sound and no or
attempt throughdid not to climb toany topone who the the wires

plaintiff pole safetyThe by expe-the did. could be inas climbed
linemen, who did -so climb it necessary. plaintiffrienced when The
knowledge electricity poleno ofhad and had climbed such anever

day defendants,injury.his employed by■untilthe of He was not the
railroad, firethe town thedepartment, occupiedthe or each of whom

presumablyand it.pole with wires had more control overor less
byemployed the Channel had aDecorating Company,He was who

charge celebration,the town in orcontract with committee theof
it, placeof to frompart proposedthis decorations as the streetacross

ofpoles poles telephonetheto on the north side.companythese
his hadplaintiff, employers,Neither the nor the town committee

frompermission any toparties controlling poleobtained of thethe
it. As the plaintiffofmake this use notwas the defendants’ servant

wouldobligationsthe which arise from that to make work-relation his
himor warnplace dangerssafe to of in they employedthe work

him do which were known notto to to him dothem and unknown
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Inexist. the this plaintiffabsence of relation the cannot ofrecover
these defendants for injury theyreceived from the manner in which

conductingwere their rightfully placebusiness unless he was at the
injured, doingwhere he was right do,what had a legalhe or theto

situation was such that the ought anticipateddefendants to have
presence in a place,his where the continued conduct of their busi-
mightness injure him, byin pre-season reasonable conduct to have

injury.vented such McCaffrey Company, ante, veryv. 45. This
brought by boyrecent case climbinga who in ina tree the street

bywas injured with given greatcontact the defendants’ wire was
consideration. But while different views were entertained as to the
rights respectiveof the parties dutyin the tree and the defendants’

anticipation,of there no disagreementwas as to the fundamental
principle above stated.

onlyThe relation plaintiffbetween the and the defendants was
through employers,his Decorating Company.the Channel Unless
through this relation duty imposedsome uponwas the defendants

plaintiff’sfor the benefit he was a mere volunteer who for his own
purposes interfered with the ofconduct the defendants’ business
and was ininjured ignoranceofconsequence dangerhis of the and the

avoidingmethod of authorityit.- In the of anyabsence ofevidence
anyfrom occupy poleone to the it was claimed that the defendants

polesknew the were to used support decorations,be to the that from
knowledgethat it willingcould be inferred that the defendants were

polesthe should be partso used and that a ofsuch state mind on the
of the imposed upondefendants duty protectathem to take care to
whoever might polesclimb the in execution of the If theproject.

plaintiff knowledge dangerdefendants knew the with his lack of of the
properand the procedure polemethod of was aabout to climb the

dutymoral danger.rested on atthem least to warn him of Whether
legal dutya mayexisted to and instruct awarn such volunteer
a question,be different but there nois evidence that the defendants

decoratingknew the company employintended to an unskilled man
for the plaintiffwork or that employedthe was to do it or with-was

experienceout or skill. The thatevidence the defendants knew the
poles were to be way trifling, barely scintilla,used in this was a
and might groundthe verdict uponbe set aside the its in-well of
sufficiency prove underlying uponto the fact which the case went to

jury. unnecessarythe it point.But is to If itdiscuss this be assumed
that representing authoritysome one the haddefendants who to
permit polesof polessuch use the knew used for sustain-the were to be
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does notof the casedecorations, fact in the circumstancesing that
by defendants’thepolesthat the were so usedpermit the inference

right to control thehadauthority. If the defendants exclusive
polesuse of theknowledge part proposedofon their thepoles, from

orthey permittedmight arguedit beobjection,and ofabsence
inlegally mademight beIf inferencesuch use. suchauthorized

propertypoles were thehere theit not arise wheresuch case does
rightgreaterifcertainly equal notanother, railroad,the who hadof

than the defendants.to control the use
decorating companyplaintiff or theno evidence theThere is

proposedthe usealleged knowledge ofupon the defendants’relied
defendants, knowingtheright to use them. Ifgivingas them a so

poles hadapplicationno to so use the beenas conceded thatwas
obligation uponnouse,them, attemptedthe there wasmade to saw

upon per-inbeing taken reliancethem infer that the action wasto
greater rights thanthere others withmission from them when were

reasonable inferencegive permission.to Thetheirs entitled such
from one ofpermission obtainedopen that had beento them was
poles.rights in use of the Butparties had thethe other two who

gave ofpermission for the useif found the defendantsit could be
gratuitous of athe loan chattelpole, action would be eitherthe such

right. the bailor or lessorreal In neither case doesor the lease of a
Gagnonof loan or v.subjectthe of the lease.warrant condition

H.Dana, 264; Sharpe,N. H. Clark v. 76 N. 446.69
ais for failure to disclose secreteach,In the bailor or lessor liable

plaintiff complainsto him. The defects of which thedefect known
dangeropen. and arose from theinjurynot but Thewere secret

ignoranceplaintiff’s inexperience. plaintiffand As the recovers
only havingthrough employers they,if been com-his he can recover

plaintiff ofpelled pay injury,the for his could recover over theto
defendants, put way, Decoratingif theor to it another Channel

byfor a one of them.Company injurycould recover similar received
failure to ofThey complainnot of the defendants’ warn themcould

anddanger they ignorant of it the defendants knewthe unless were
toLevy, appearnor have con-ignorance.their Neither Channel who

Decorating ignoranceCompany, testified; theirstituted the Channel
knowledge, ifthere is no evidence their want of suchproved;is not

fact, to the defendants or that the defend-was the was communicated
toany knowledge inquiresuch as lead themants had of facts would

company’s knowledge experience.the andas to
and cannotcompany paidThe no attention to the defendants now

9.VOL. LXXX.
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recovery uponabase the givedefendants’ failure to information
they no opportunitywhich had to offer.

Irrespective authorityof the of Griffith, manager,the defendants’
to lease such of poles, denied,use the which he he had ofcontrol
the current and could endangereddiscontinue it life inwhen was
any way. he promptly uponThis did occasion. In ofthe absence

knowledgeevidence of his that an inexperienced person was on or
polesabout to climb the he cannot inbe found fault of failurebecause

Knowledgeto act sooner. some proposed poleone to the isclimb
experienced personsinsufficient because could and did climb and work

them,upon and, shows, rightthe evidence had to do thethe so whether
willingdefendants were ofnot. uponThere was no evidence which the

properlycase could be jury.submitted to the The defendants’ motions
for a nonsuit and granted.should andhave been are nowverdict

plaintiff exceptedThe to sustainingthe of indemurrers to counts
declaration right recoveryhis which aasserted of thebecause defend-

polesants’ and highwaywires not in chapterwere located the under
81 of the Public Statutes and under s. 16 of chapter,the same with-

changingout other rightfullyfault. If party occupy-neither was
ing place injurythe of each was tobound exercise due care not to
injure the other. Thompson Company,v. N.77 H. 92. The defend-

wrongful occupationants’ of highway give plaintiffthe did not the
poleto righttitle the or the to use it. He could ifrecover he was

byinjured dutythe defendants’ him,breach of to or if the defend-
illegalants’ action injury,was cause for the otherwise not.

16, 81, S., is,c. proprietors everySection P. “The of line of wire
strung highwayin a shall indemnify againstthe all damages,town
costs, expensesand may by anyto it subjectedwhich be ofreason
insufficiency or in highwaydefect the ofby presenceoccasioned the

supports theythe wires and therein; respon-their and shall also be
directly any party receiving personsible to ininjury his or estate

from the orsupports, bywires or their from the propri-use thereof the
givesetors.” The person injuredsecond sentence to the a direct

against requiring recoveryaction the ofdefendant instead of the
action- recoveryand over. As could not againsttown be had the

proof default, probabletown without of the town’s it is not it was
defendants, over,to directlyintended make the who answered liable

if fault.without
exceptions plaintiff’ssustained: exceptions overruled:Defendants’

judgment thefor defendants.
Young, J., did not the otherssit: concurred.


