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Burleigh Kelsea, Adm’r,H. v. Stratford.

upon highways railingquestionanIn action the statute of the a whichwhether
strong enough prevent slowly moving weighingcar, pounds,is not to a 3600

going railingfrom over a is a25-foot embankment sufficient within the mean-
ing 1893, 59, 1,of c. s. ofLaws is one fact.

case, complaintsIn such evidence of a selectman that no had made to himbeen
question complaintsabout the defect in and that ofhe never heard such is

only purposeinadmissible where the of the offer is to show that the road was
publicnot so defective as to attract attention.

case, argument railingIn such of in “athe statement counsel that should not
only good railingstrongbe a notice of a bank but also a and not one that
might baby carriage against unexceptionable.fall adown if ran it” is

railing positionCertain evidence to the condition of aas and its with reference to
top findingofthe an embankment warranted the that a traveler was killed

by dangerous defectivelya embankment railed and that was not in faulthe
injury.at time ofthe his

Opinion appears knowledgeevidence is admissible when it ofthat the witness’
superior general opinioninthe matter issue is so far to that of inmen that his

may aid the trier.
ground disturbing verdict,The oferroneous admission evidence is not for a if

prejudicethe isevidence immaterial and not calculated either to excite or to
jury.confuse the

Case, causingfor plaintiff’sthe death of the intestate.
byTrial jury plaintiff.and forverdict the The intestate left North

Stratford in an nightautomobile on 28,the of 1918,December to
patient. fairlyvisit a goodThe road was place,to the Jonah some

four hundred feet north of where the happened.accident From
on,there the middle of the road rough icy,was and rightbut the or

westerly ofside the road was fromfree ice and comparatively smooth.
was, however, twenty-fiveThere a foot embankment on that side of

the road nothing preventwith to a drivingtraveler off the bank or
notifyto him of existence, exceptits a wire alongfence propertythe

line. This topline followed the of exceptthe bank for a short dis-
placetance at the where the accident happened. At pointthat the

fence was two feet ofwest and one foot topbelow the of the bank.
The intestate drove in the middle of the road until he reached the

place.Jonah He then turned his car rightfirst to the side of the
road, side,then to the left and rightthen back to the side and drove
parallel andwith about two feet from the fence until he came to the
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bank;the hetop offrom thefeetplace where the fence was two
that causedandinto the roadto car backattempted turn histhen

into thethe bankrolled downand the carwheels to skidhis rear
term, 1920,AprilJ., theby fromKivél, C.Transferredmeadow.

denial ofexceptions to thesuperior court, on the defendants’of the
ofand to remarksverdict, to evidencefor a directedtheir motion

exceprto theand relevantplaintiff’s facts evidencecounsel. Other
appear opinion.tions in the

orally), for the(Mr. MorrisShurtleff, Oakes,MorrisDrew, &
plaintiff.

Thayer, (Mr.Daley IraHolden, and W.Sullivan &Horace J.
orally), for the defendants.Sullivan

travelingwasthe intestateYoung, can found thatJ. It be
the time hedefectively at wasraileddangerous embankmenton a

is,railing plaintiffas theofficeof ais thekilled. This true whether
embankment, ordriving an asovercontends, preventto travelers

embankment, for thenotify of thecontend, themthe todefendants
ready to fallrailing, downwas almostrailing, if call the fence awe

oneand foot belowtop, but two feet fromand built on thewas not
words, thatit can be found either thetop of the bank. In otherthe

that it wasdefective, placedit calculatedor that was sorailing was
it was safenotify as to where forto travelersto rather thandeceive

close to the rail-being safe to drivedrive, of itsto for insteadthem
two feet ofto drive withinusually case, it was unsafeing theas is

provethem towas onthat the burdenit. concedeThe defendants
say theycontributory negligence, butguilty of havethe wasintestate

that burden.sustained
they conclusion thecontend that the accidentwords,In other

ordinaryhad used carehappened if intestate tonot have thewould
fairlyonly capable.the evidence isone of whichprevent it, is the

say negligencethat itthey first wassupport of this contentionIn
knowledge dangersof situation and itswith his thefor the intestate

alongdriving thisof the road whilethe middle embankment.to leave
general waythat was in atrue heAlthough probablyit is familiar

appear that he knew the fenceroad, it does not did notwith the
it cannot be saidbank, consequently thattop of the thefollow the

— is,did thatmight mightnot have done what heordinary man not
of the torough icy partand road where itfrom the wasturnedhave

ice, driven, supposed,and he somefrom as twoand free feetsmooth
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from edgethe of the bank. The say conclusivelydefendants also it
appears that drivingthe twenty-fiveintestate was thanfaster miles
an hour happened.when the accident The evidence which tends to
this drivingconclusion is that goodhe was at a “pretty clip” hewhen
passed the place,Jonah and that he was accustomed to fromdrive
twenty-five thirty-fiveto anmiles hour. While this evidence would

a findingsustain drivingthat he was twenty-fivethan anmore miles
hour when he killed, positionwas the of the car and its condition

accident, togetherafter the with fence,the condition of the totend
the driving quiteconclusion that he was slowly, for the car was found
right up directlyand oppositeside placethe where it road.left the

lightsThe burningwere damagedand the car was not so but itwhat
could be removed under power.its own

In short, it can damagebe found that the to the car was such as
you expectwould if it simply bank; yourolled over the not such as

expectwould if movingit twenty-fivewas more than anmiles hour
when it left the road.

The say asleepdefendants also the intestate was when the acci-
dent happened; enoughit isbut in so as con-far this contention is

to saycerned that the conflicting.evidence relevant to that issue is
If the facts occasionally sleephe was all worn out and went to when
driving tend to the asleepconclusion that he was when the accident
happened, the fact he twowas awake or three before theminutes

oppositetoaccident tends the conclusion. And that is true of the
waveringfact there no inwas the tracks the automobile made as

icyit rough partcrossed and recrossed and of justthe the road
happened.thebefore accident

defendants if can theyThe contend that even it be found that
inwere, fault,and itthat the intestate was not cannot found thatbe

legal is,their fault was the cause of the accident. however,There
no in ifcontention,merit their for it can be found that the bank had

properly or if hadrailed, placebeen even the fence been built in the
usuallyrailings built,are the hap-where accident would not have

pened.
held, therefore, jury’sIt must be that the evidence warranted the

finding were, not,that the anddefendants that the intestate was in
fault, and that but for their fault the accident notwould have
happened.

positionA aswitness who was asked to the of the car when he
immediatelysaw it after the accident said the rear aend canted

it totippedlittle it over and caused face the bank. The defend-when
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Ifout.the answerexcepted to court’s refusal to strikeants the
notwas stat-contend,it the witnesstrue, as the thatis defendants

the carwhying saw, merely giving opinion as towhat he but his
that theit, not followin in found it doespositionwas the hewhich

whenis admissibleaside, opinionverdict must be set for evidence
’ soin issue isknowledge the matterappearsit ofthat the witness

aid theopinion maygeneralfar to in that hissuperior that of men
in thisis obvious thatKilleen, 201;H. and ittrier. State v. 79 N.

knowledge aswitness’presidingthe could find that thejusticeease
the jurorsthat ofsuperiorfar towhyto the car faced the bank was so

might for the truth.opinionthat aid in theirhis them search
must beexceptionwhy thisis, however, other reasonThere one

whencar cantedof theThe that the back endoverruled. statement
eitherand not calculatedit immaterial wasrolled down the bank was

admis-theconsequentlyto to theprejudice jury,excite or confuse
disturbing the ver-forsion this statement furnished no reasonof

disposes ofThis alsoBoston,Parker 79 N. H. 54-56.dict. v. New
’, in hissaidcounselexception plaintiff’stothe defendants what

argument testimony.closing respectin to Watts’
exception, show thetoplaintiff permitted, tosubjectwasThe

speed atthein case waslength of the car. of the issues theOne
it obviousroad, and isleft themovingthe ear was when itwhich

after theweight, positionitslengththat the of the car as well as its
to that issue.sustained, all relevantdamageand the it wereaccident

defendantspermit thecourt, exception,to refused tosubjectThe
complaints had been madeby that noto of theirshow one selectmen

anyheard ofquestion,in and that he neverto him about the defect
this evidenceofferingcomplaints. purpose inThe defendants’such

tonot defective asto road was sohave been show that themust
northey neither knewattention; to thatpublic not showattract

•— had existed everdefect, for the defectought to have known of the
saidConsequently it cannot bein 1912.the road was builtsince

it the evidence.the court erred when excludedthat
railingof a isofficecontention that thethe defendants’It was

embankment, butdrivingprevent from over anto a travelernot
contention, plain-answering thisnotify Into him of its existence.

bank,a of a butrailing onlya noticesaid, should not betiff’s counsel
babyif amight fall downgood strong railing, and not one thataalso

that this state-against contendcarriage ran it. The defendants
fence inthat theillegal nobecause there was evidencewasment

it. Itagainstif isbaby carriagewould fall a ranquestion down
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enough, in so far as this contention is concerned, sayto that counsel
saydid not the fence would fall down if happened.that heWhat

was,said railingthat a which would fall down if happenedthat was
railing.not a sufficient

exceptedThe defendants to the court’s refusal to instruct the
jury that “towns notare bound to railingsmaintain resist,that will

breaking,without of anthe force weighingautomobile pounds,3600
traveling any givenat of speed,rate requiredbut are to maintain
only railingssuch as will make highwaythe reasonably safe for travel
thereon.”

may true,It be as the defendants contend, athat town is not bound
to railings strongmaintain that enoughare preventto persona driv-
ing bank,his car over a but it does not railingfollow that a which is

strong enoughnot preventto a slowly moving car goingfrom over
twenty-fivea foot embankment is a railingsufficient within the mean-

ing of that term in 1893,as used Laws 59,c. s. 1. The test to deter-
mine that issue is to inquire whether railingthe is such a one as the
ordinary man would maintain in place,such a and it cannot be said
as a ordinarymatter of law that the man would not maintain a rail-
ing placeat the where the happenedaccident which preventwould

slowly movinga weighingcar pounds3600 from leaving the road.
Bethlehem,Richmond v. 79 N. H. 78.

Exceptions overruled.
All concurred.

Rockingham,
29, 1921.June

Derry Company.Martha A. v.Watts Shoe

employers’upon liability act,theIn an action plaintiffevidence that the was
by fallinginjured slipperyon a bydown floor sprinklingrendered with an

unnecessary quantity finding byof water jurywarranted a the that the de-
reasonablynot furnished a work-place.hadfendant safe

by argumentstatement of law counsel inAn presumed,erroneous is in the absence
byevidence, to have been correctedof instructions.

chapter 163, 1911,under LawsCase, to personalrecover for
by jury andTrial verdict for plaintiff.theinjuries. plaintiffThe

foreladyas an assistantemployed in the stitchingwas room of the
engageddefendants; and while in employmentsuch slippedshe


