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Cheshire,
29, 1921.June

Tuttle,William S. Ex’r.Petition of

gift public'3, specific purpose valid;S., 40, a a town for a is andP. s. toc.Under
any purpose anyparticulargift specifying is intended fora withouta to town

property.holdthe is authorized touses for which doneeof the

court, Benjaminof theMaythe session W.AtMotion.
settingheir-at-law, filed a motion thatGriffiths, forththe testator’s

appliedfiling opinion, ante, 36,the of the he toimmediately after
for a to the besuperior trial determine sum which wouldthe court

will,fully bythe trust created thenecessary to execute which
court, Marble, J., Lowe,refused. Tucker v.superior 79trial the

that the beThe motion asks case recommitted to theN. H. 259.
questionthe andfor trial determination of this ofsuperior court

by findings may made,case amendedthat the be such as befact and
by this court.further consideredand be

(Mr. Branch for theorally),& Branch Frederick W. motion.Branch

Faulkner, BerseyH. and B.Philip Charles ChesterB. Jordan
orally), opposed.(Mr. Jordan

Parsons, proposition uponfundamentalC. J. The which the
that, given theis is if the fund to isbased town more thanmotion

toJsfiepJheUaumlTatNnjroper therepair, balance isrequiredis
by toof the will which falls the heir-at-law.estate’undisposed This

conveniently stoppingmay be examined without to con-question
by procedurecan raised theit be which beenwhether hassider

that,may largerbe if the fund thanIt conceded is neces-adopted.
anif in there is excess which cannot be used for theor timesary
inexpressed will,the a trust inpurpose the excessspecific would

person entitled; that,and if no dispo-for of thethe benefitresult
by will, theis made the heir-at-law beof such excess willsition

But leaves none of thethe will testator’s estate un-entitled thereto.
givenis to the town aof. All the residue condition.disposed upon

to create a trust as muchlanguage has been held to so of theThis
it. balance, any,to As to the if thererequiredis execute befund as

gives expressto the town free from this Thethe same trust.the will
ifcourt, bequestcase was before the that thecontended, when theheir
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gift town, giftheld to a the the failed because the townwas tobe
disposed upon groundpower accepthad no to The of theit. case was

that a the town authorized to exe-the will created trust which was
cute; tending amountand, there no to establish theas was evidence

excessive, toquestionof the trust-fund was the the heir now seeks
The the shouldraise was not discussed. testator intended town

it.money haveheir, Griffiths,have that the should notthe and
illegal impossibleorpurposeThis must be carried into effect unless

isgift money a townsuggestedof It not the of toexecution. is that
specifiedillegal giftan a to a for aact. It conceded that townis

corporate power legal. The executionpublic purpose within town is
power propertyif has to holdgift impossibleof the is not the town

may purchase anditpurpose given.for the for was “Townswhich
personal publicfor of the inhabitants.”hold real and estate the uses

holdingauthority forS., expresss. the40,P. c. 3. The statute is
fortogifta a townproperty publicof for the uses of the town. +If
thevalid, it invalid becausespecific publica is is not rendereduse

may applybutrequired particularis to a usetown not to devote it
anygift specifyinganyto The to the townpublicit use. without
forany of the usesparticular purpose must have intended forbeen

nothingisproperty.hold Therethe town was authorized towhich
thekeepingas tolanguage exceptin the of the will the condition

thanfor otherrepair suggests giftin that the wasburial lot that
beenstipulation havequestions arising underpublic uses. The this
sug-thenothing upon to founddisposed of. There is further which

trust.privateagiven uponmaythe fundgestion that have been
by131, cited272; c. HareOsborn, 1 H. L. s. 3Gloucesterv. Cas.*

point.incounsel, is not
holdtoauthorizing townsasThe cannot be construedstatute

and with­by bargain salethey acquiredhaveonly propertysuch as
Technicallylanguage.ofdoing ordinarythe useout violence to

descent.acquired byacquired by purchase is notpropertyall is which
goodit abuying foracquires byaonly“Not when man an estate

toorgivenit devisedconsideration, but isor valuable also when
(4th ed.) titlehim Dict.by purchase.”it Bouv. Lawacquireshe

bypropertytheacquired*241. If the townPurchase; 2 Bl. Com.
byacquisitionanit would beperform the conditionengaging to
bymadeisequally so, acquisitionif thebargain and sale. It is
inlotto the burialkeepof fundconsenting to act trustee theas

claimed, theof the statuterepair. Upon the narrow construction
statutory corporate power.gift townacceptance of the is within
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bypropertyholdtake andpowerThe of towns in this state to
Cornish,Sargentin v.gift, conveyancedirect or devise is asserted

“Municipalquestioned.since18, 21,54 N. H. and has never been
privatepublic andmaypublic corporations objectsbe the ofand

in clothed withThey lawbounty. just. areThis reasonable andis
variousby law underpower They placedindividuality.the of are

ofdevisesobligations property,ofLegacies personaland duties.
to thedirectlypropertyofgifts speciesreal of eitherproperty, and
whichandcorporation benefit, intended tofor its andand own use

lighten the burdensobligationshave orthe effect to ease them of their
re-disabling orof ofin incitizens, law,their are valid the absence

ed.).(2dstraining Corp.,2 Dill. Mun. s. 436statutes.”
a validistrustmoney, any, requiredThe if to execute thenot

gift to no interest therein.the town and the heir-at-law has
litiga-end theprobably toWhat said be sufficienthas been will
is re-procedurequestiontion. ofmisapprehensionTo avoid the

from theupupon facts sentpresentedferred to. The herecase was
Tucker v.appliedsuperior properlycourt and decided. The court

the caseLowe, after259, refusing goin to a trial of fact79 N. H. into
rehearing with leavefinallyhad for aapplicationbeen decided. The

relief, isoffor inamendment, suggestedan case as an avenuethat
any inerrornot is not there wasapplicablehere because it claimed

courtsuperiorNothingthe done in thetransfer of the case. was
remedyinsufficiently reported.which or The heir’sincorrectlywas

is trial to enablenot an a newtransferred,amendment of the case but
at the firsthim to present bringdid not forwardevidence which he

uponcourtsuperiortrial. If statute,he a case within the themakes
S.,P.trial of a trial.grantthe issues can him furtheressential

c. a230, petition for new3; 216,s. aEla,Ela 72 N. H. 217. Butv.
trial different resultwill it agrantednot be unless is established that
will AsRailroad, N. H. 320.probably McGinley 79reached. v.be
the not be affecteddirecting moneyorder of willpaymentthe the
if granted.the beclaimed,fact found a trial cannotof excessis as new

denied.Motion
All concurred.


