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as infancy.of presiding justicebecause the ruled that theWhen
plaintiff uponcould ground,avoid the the oflatter issue fraud was

from jury. exception,withdrawn the toSubject plaintiff’sthe coun-
sel permittedwas to argue to jurythe that the statement before
referred to bywas obtained fraud.

ruling withdrawingThe juryfrom consideration ofthe the the issue
of fraud obtaining accept compensationin a to did re-consent not
move questionfrom the andcase the how under what circumstances
the given. accuracystatement was or ofinaccuracy theThe state-
ment case,a question uponwas vital in the and anycomment fact
in bearingevidence legitimate argument.thereon was

The partyclaim the who tookthat because the statement was
merely an agent,described as insurance it did not appeartherefore
that conduct,the fordefendant was liable his is mark.beside the
It is necessarynot to the defendant, takingdecide whether in advan-
tage of agent did, bywhat the insurance would be bound his acts.
Conceding bound,that the defendant would not sobe the circum-
stances under plainlywhich the statement made competentwas were

tendingevidence or weightto show how much how little should be
given to the admissions contained therein. Morey,Whitman v.

N.63 H. 448.
Exceptions overruled.

All concurred.

Merrimack,
4,Oct. 1921.
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onlydeceit, necessaryIn case for partyit is for the todefrauded show that in
relying upon representation honestlythe fraudulent he true,believed it to be

negligenceand his not ais defence.
agent’s rightAn of effectingaction for a uponcommission for a sale accrues

the consummation of the sale.
question uponaWhen of islaw reserved a statement of facts in lieu of a verbatim

report testimony, grounds exceptionsof the and the of specificallyare stated
enlarging words, parties necessarilywithout the grounds.are limited to those

Case, for to $312.50deceit paidrecover by plaintiffsthe to the
Farm AgencyManchester as the forcommission effecting the sale

plaintiffs’of the farm in toPembroke the defendants. byTrial
jury and plaintiffs.verdict for the
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evidence,at ofand the close theplaintiffs’the casethe close ofAt
and for a directedfor a verdict. Thenonsuitthe defendants moved

excepted. andand The factsdenied, the defendantsmotions were
opinion.inof motions the Transferredgrounds appearthethe

1920, superior by Sawyer,court J.term, of thethefrom October

plaintiffs.Lake,& for theFoster

Martin, for theE. defendants.Nathaniel

in agen-farm for saleSnow, placed their severalplaintiffsJ. The
doingGeorge, asamong of E. S. business the Manches-cies, them that

right placein case toreserving the each it withAgency,Farmter
They itagents it advertised underor to sell themselves.other

plaintiffs’to seenname. defendants claimed have theown Thetheir
personinadvertisement, price. Upontoand interviewed them as

anythey agent,had not thethat seenthe defendants’ assurance
agent’splaintiffs by amount of thepricethe the commissionreduced

agreement of with theinto a written sale defendantsand entered
binding.regarded plaintiffs’Theplaintiffsthe as evidencewhich

prove previously George,had seen Mr.to that the defendantstended
premises, sale,gave description of the the ofwho them a terms

ofkey gain purpose inspection,a to admittance for and triedand
a sale to them.to effect

aa and formotions for nonsuit directed verdictThe defendants’
agreement foron that after the sale andbased the fact was madewere

prior deeds, plaintiffs hadpassingto the of the the learned that Mr.
George the were his thatclaimed that defendants customers and

conveyedif propertyclaim a commission the was to them.wouldhe
the plaintiffsthat should haveDefendants contend notified defend-

George’s claim; plaintiffs’that failure to do so aants of was fraud
being themselves, plaintiffspart, guiltyand of fraudon their are

part ofestopped defendants;to claim fraud on the the thatnow
againstanyoffailure a claim defendants to recoversuch was waiver

George.paidcommissionthe
plaintiffsa of thatcannot be as matter law the should haveIt said

suggested by counsel.pursued the defendants’ The rulecourse
only requiredconduct them to dogoverning plaintiffs’the what

have inmen done under the circumstances whichwouldreasonable
They by a situation inplaced. were confrontedthey were which

obliged Relying uponto act. the defendants’ statementthey were
any agent propertyhad with whom thethey not seen had beenthat
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listed, plaintiffsthe had updrawn and entered into agreementthe
with the defendants for the of propertysale the at a price.reduced

learning GeorgeAfterwards that claimed the defendants as his cus-
tomers and that he would claim a commission if placethe were

them, plaintiffssold to again inquired both theydefendants if.of
anyhad seen agentreal estate having the property for sale before

bargaining for plaintiffs,it thewith and both denied having anyhad
anycommunication agent.with such It cannot be said aas matter

of law that mightreasonable men not acceptedhave finalas such a
sweeping concerningdenial as to facts which defendants could not
have been theymistaken and which could not forgotten.have That

plaintiffsthe did what reasonable men would have done under the
bycircumstances is settled the verdict of jury.the juryThat the

might on the evidence have found to contrarythe questionraises no
of law.

argueDefendants plaintiffsfurther that cannot recover, because
they failed to “act prudence.”with reasonable If contributory
negligence legala action,were defence to the plaintiffsthe notwere
bound “to exhaust all the of information,sources givebut to due
attention to disregardthose to overlook or which negli-would be
gence. ... It notis the exercise of caution which the inlaw this
respect requires; onlyit is the of negligence.”absence Hoitt v.
Holcomb, 185,N. H.32 205. But the evidence totends sustain

plaintiffs’ allegationsthe that representationsthe false were made
with thisplaintiffs.the intention to mislead the It is now insettled
state that “in an action for an wrongintentional contributory negli-
gence is not a defence.”' Bachman Co.,v. Insurance 100,78 N. H.

duty106. “The it the everylaw makes of one to use ordinary care
being byto avoid injured negligence;another’s imposesbut it on

dutyno..onethe to beinguse such care to avoid injured by another’s
intentionally wrongful Inact. actions for negligence, contributory
negligence defense;is a in actions for intentional injuries, it is not.”
Cunningham Company, 435,v. 74 N. H. 437. “If misrepresenta-the
tion intent,is made with a fraudulent it onlyis necessary for the
party in relying upondefrauded to show that representationthe

honestlyhe itbelieved to have been true.” Conway Nat. Bank v.
Pease, 319, 328;76 N. H. Bachman v. Insurance Co., supra. It could

plaintiffsbe found that the believed that the tellingdefendants were
the truth.

rely brief,The defendants in their an groundas additional for
motions, upon plaintiffsfact thattheir the the paydid not the com-
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trial,days and contenda beforefewagencyto the untilmission
brought. questionaWhenwas, therefore, prematurelythat the suit

in lieu of a verbatimof factsuponof a statementlaw is reserved
exceptions specificallythe of aretestimony, groundsof andreport the

necessarily limitedwords, parties areenlarging thestated without
all factspresumed that materialto It cannot begrounds.those

consider-impliedly excluded fromreported upon questiona thusare
135, 136; Douyette Railway,v.Chase,ation. v. N. H.Rowell 63

625,H.69 N. 626.
rights by proceed-however, lost noAssuming, that defendants have

by appropriateraising this issueing to and withouttrial verdict
in-question wassuperior court) and that thispleadings (Rule 19,

the factsdefendants, it not follow fromto to doestended be saved
evidencebrought There wasreported prematurely.the wasthat suit
AgencyFarmtheit be found that Manchesterupon which could

liability agencytheand that toprocuringthe cause of the salewas
plaintiffs upontoattached thefor the amount of the commission

of liabil-deliveryof the deed. Suchthe consummation the sale and
damages toof the theliquidationand the it constitutedity not

plaintiffs theirplaintiffs. of accrued to the whenrightThe action
onlypayment before trialliability agencythe Theto attached.

damageof otherwise must haveproofcertain the whichmade more
satisfactory Salinger v. Salin-upon evidence.been established less

589,N. H.ger, 69 592.

judgment theExceptions plaintiffs.overruled: for

All concurred.

Hillsborough,
1921.Oct. 4,

Mary I.L. & a. v. Frank Stevens.Cotton

maysurviving purchasepartner partner;the aA interest of deceased but if the
surviving partnerpurchase attacked, isis the burden on the to show that the

every respect.fair and reasonable intransaction was
parties upon plaintiffjudgment between the as to matter theA is conclusive which

by by pleadings.proceeds and hishis action the defendant controverts

to ofEquity, cancel and rescind a contract andBill sale forin
accounting. by Marble, Cotton,an Heard J. John E. who died


