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trial,days and contenda beforefewagencyto the untilmission
brought. questionaWhenwas, therefore, prematurelythat the suit

in lieu of a verbatimof factsuponof a statementlaw is reserved
exceptions specificallythe of aretestimony, groundsof andreport the

necessarily limitedwords, parties areenlarging thestated without
all factspresumed that materialto It cannot begrounds.those

consider-impliedly excluded fromreported upon questiona thusare
135, 136; Douyette Railway,v.Chase,ation. v. N. H.Rowell 63

625,H.69 N. 626.
rights by proceed-however, lost noAssuming, that defendants have

by appropriateraising this issueing to and withouttrial verdict
in-question wassuperior court) and that thispleadings (Rule 19,

the factsdefendants, it not follow fromto to doestended be saved
evidencebrought There wasreported prematurely.the wasthat suit
AgencyFarmtheit be found that Manchesterupon which could

liability agencytheand that toprocuringthe cause of the salewas
plaintiffs upontoattached thefor the amount of the commission

of liabil-deliveryof the deed. Suchthe consummation the sale and
damages toof the theliquidationand the it constitutedity not

plaintiffs theirplaintiffs. of accrued to the whenrightThe action
onlypayment before trialliability agencythe Theto attached.

damageof otherwise must haveproofcertain the whichmade more
satisfactory Salinger v. Salin-upon evidence.been established less

589,N. H.ger, 69 592.

judgment theExceptions plaintiffs.overruled: for

All concurred.

Hillsborough,
1921.Oct. 4,

Mary I.L. & a. v. Frank Stevens.Cotton

maysurviving purchasepartner partner;the aA interest of deceased but if the
surviving partnerpurchase attacked, isis the burden on the to show that the

every respect.fair and reasonable intransaction was
parties upon plaintiffjudgment between the as to matter theA is conclusive which

by by pleadings.proceeds and hishis action the defendant controverts

to ofEquity, cancel and rescind a contract andBill sale forin
accounting. by Marble, Cotton,an Heard J. John E. who died
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18, 1912, andJune the defendant onwere that partners doingdate
Manufacturingbusiness as the Maine March,Co. 1913, plain-the

tiff E.,Cotton as executrix of John authorityunder probatefrom the
court, conveyedsold and to the defendant the interest of the deceased
partner in the for $185,000.business the sum of broughtThe bill is
to conveyance.set aside such sale and

After in (79 224)the decision this case N. H. a supplementary
hearing hadwas which was limited to the introduction of evidence

plaintiffswhich the toclaimed have discovered after the submission
Uponof hearing,the case. this the court found that the new evidence

justifydid not a findingsmodification of the originally and,made
making any findingwithout adequacyas to the of the consideration

paid by the defendant for the interest of partnerthe deceased in the
business, dismissed,ordered the bill the case to stand for further
hearing to the ofas value such interest in case the same should be
considered material. To the order dismissing bill, plaintiffsthe the
excepted. from January term,Transferred the 1920, superiorof the
court.

Terrien, DoyleAlbert Lucier,& and (Mr.Charles J. Hamblett
orally), plaintiffs.Lucier for the

(of Massachusetts)Charles Hoitt Streeter,W. and Demand, Wood-
Sulloway (Mr. orally),worth & Demond for the defendant.

Parsons, materialityC. J. The of newly evidence,the discovered
which court to upon groundthe refused receive the that it im-was
material, only questionnot the passed uponwas in the former decision

Upon findingin this case. the of Mrs. Cotton’s lack of confidence
in the defendant and other evidence the plaintiffscourt found the

bynot representationswere deceived the conduct or defendant,of the
upon ground,and presentthis reaffirmed in the transfer, the order

of dismissal was made. The error of conceptionlaw in the that the
foundfacts authorized the dismissal of was,the bill it thought,was

pointed May,in superiorout 1919. The apparentlycourt followed
applicableof inthe rules law the of fiduciaryabsence relation be-

parties.thetween That such relation survivingexisted between a
partner representativesand a partnerthe of stated,deceased was
and it surviving partner mightwhile was conceded the purchase

partner, obligationthe interest of the deceased the of survivingthe
apartner when such contract was assailed to thatshow the trans-
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respect” waseveryand inaction fair reasonableperfectly“was
224,H. 228.Stevens,v. 79 N.plainforth in Cottonset words.

case, ordinarily not reexaminableis the of theThis conclusion law
rehearing, whicha forupon motionproceeding exceptin the same

H.Railroad, N.Toporein v. 79made and denied.this case was
thisof154,H. A waiverCompany, 75 N. 158.169, 170; Kidd v.

Hedding v.inimportance question,the asthe ofrule because of
legalThenot aid the defendant.Gallagher, 377, 379, would72 N. H.

hasquotationopinionin an from whichclearlysituation statedis
partnership,of aalready “Upon the of a membermade. deathbeen

thetoproperty passeslegal partnershipall thethe entire title to
rightthe exclusivesurviving partner, and he becomes invested with

purposes.possession, control, disposition,to but for certainits and
convert(1), Toobligations respect threefold:His with thereto are

andpartnership;pay of themoney; (2),the into the debtssame To
ofand the estate(3), surplusTo between himselfdistribute the

theobligations,In of thesepartner. dischargethethe deceased
hethat, whilegenerallydecided and maintaincases text-writers
ainis aproperly called,not a so he is nevertheless trusteetrustee

equityofsense, subject principlescertain and to the rules andis
thepertain relation; thatpersons fiduciarywhich to sustain awho
thepartner haverepresentativecreditors and of thethe deceased

right forgo equity properto a of and the fulfilmentinto court ask
thesurviving andobligations; partnerof these and that while the

fromrepresentative partnerof are notthe deceased interdicted
estate,contracting respect partnershipeach other with to thewith

— survivingyet especially purchase thebytheir contracts and the
partner of theof onpartner,of the the deceased accountinterest

to theinequality knowledge respectgenerally 'dangerous of with
beregarded willsubject-matter suspicion,of the withsale’' —are

scrutinized, assailed,jealously only stand,and be to if whereallowed
they v.appear reasonable, fair,to have been and Tennantjust.”
Dunlap, 234, 241,Va.97 243.

unnecessary again gois beenIt to over the hasevidence which
re-fully say uponto adiscussed. It seems sufficient that careful

presentedexamination of andquestionthe before the authorities
thenupon which thenthe result reached the conclusionwas based

is ofannounced reaffirmed. The order erroneous becausedismissal is
theestablishingdefendantthe has not sustained the burden of that

respect.”transaction in everyattacked was “fair and reasonable
It is difficult to understand how a can besuch conclusion

VOL. 12.LXXX.
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ascertainingreached a price paid.without whether fair was More-
over the a negligenceexecutrix was herself Her fraud ortrustee.

mightin the personallysale themake her liable not freebut would
obligations positiondefendant from hefiduciarythe of the which

occupied all partner’s"withreference to owners of the inter-deceased
est. There an investigation questionshould be of the thewhether
price paid fair andwas reasonable under all the Evi-circumstances.
dentiary findings reportedare which tend to to establishsome extent

was,that it but Dunlap,the fact not found. 97is In Tennant v.
Va. 234 Kleinle,and for114,Welbourn v. 92 Md. the consideration

asuch havingsale inadequate,been found it held wouldjusticewas
bybe done paymenta fordecree the of sum as with thesuch would
already paid equalamount conveyedthe fair of propertyvalue the
rescindingwithout requiring accounting profits.the sale and an for

Whether such a justicedecree will do determinedhere will be
upon all the facts found. question yetwhen The vital is undeter-

$185,000mined. includingDid under all the thecircumstances,
plaintiffswish of the fairlyto close thetransaction, representthe

byvalue obtained the defendant?
argumentAt the ofclose his oral forcounsel the defendant called

attention P. S., 121, 8,to inc. s. under which the executrix acted
making conveyancethe settlement and attacked. The section reads
as anyfollows: power“Executors and shall atadministrators have

—time probate havingthe assent injudge writingof the of first
—been adjust, byobtained to compromise,arbitration or the affairs

of such partnership surviving partners,with the topartner or and
convey to the surviving partner partnersor interest of the de-the

in propertyceased dischargethe of the orpartnership, fullyand him
them from respectall inliabilities to the same.” Under this section

probatethe court a authorizingdecree themade sale. The sale
therefore cannot authoritybe set inaside because of lack of the
executrix to powermake it. She had to act as she would hadhave

a personalunder license to S., 189, 5,sell real or estate. P. c. ss. 15.
adjudication of'powerBut to contract not an toadjudicationis as

the manner in powerwhich the was If it beexercised. assumed the
proposeddetails of the probatetransaction laid thewere before

court and in making decree, aconsidered the such decree is not
judgment binding survivingas partnerbetween the executrix and

validityas to the of the afinalitycontract. The judgmentof rests
upon propositionthe litigated“that a matter andonce determined

a competentbefore court of jurisdiction again litigatedshall not be



Hyland 179v. Hines.N. H.l

452;448,H.Railway, 71 N.v.MacDonaldanybefore court.”
in is determinedissue whichAtt., matterVan s. 17. TheFleet, Coll.

proceedsplaintifftheby upon whicha the matterjudgment is
by pleadings.hisby controvertsand the defendanthis action

executrixthat theit assumedChase, 9. If beKing v. 15 N. H.
upon of settlementhaving agreed the termspartner,survivingand the

probate courtthethem tothem, presentedconveyanceand between
and otherthembemightfor the issue betweenapproval, whatever

(noticenotdidandparties appeared objecttomightwho have
no2, 3), issue185, there wasgiven S.,if c. ss.having required, P.been
parties.theas for trial betweento the of the transactionfairness

notThey weredeny its fairness.allegeOne did not and the other
necessarily werelitigants question.on Bothand could not be this

theselitigated betweenon has notthe same side. As this issue been
parties, open.it is now

According pro-thetodismissingThe the bill is aside.order set
visions of the isthe transfer case

hearing.Remandedfor further

All concurred.

Grafton,
4,Oct. 1921.

Myrtie Admix,Hyland, Hines,A. v. D.Walker
Director General.

S., 225, right depositionP. c. s. 1 to thedoes not limit the to of a witnessuse the
party it; permits party depositiontakeswho but unlesseither use theto

procures deponentthe other the attendance of the at the trial.
argument counsel, . .The of .“bear in this rulethis mind knew[the deceased]

[referring . .to a of the rule .rule known thedefendant he mustrailroad] have
working thoughhad been thereyears,”he for the road five is warranted

nowas evidence that ever seenthe deceased had a or he hadrule-book that
rule.the

Case, causing byfor the death of Trialplaintiff’s intestate.
andjury verdict for forworkingdefendant. The deceased was

in nightthe defendant yardthe theWoodsville a inspectoras car on
accident,of the and inter-was,either or been,had at on twowork

trains, onestate of He1,which was on 2.track on trackthe other


