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conspiracy action.a cause ofdoes not constitute civilA mere
seekingmay joined toprincipal agent in an actionas ’defendantsA and be

'by principal’sagentcharge in the course of thefor a tort theboth committed
business.

individually conspire agent,agent cannot, capacity, himself asin a withAn dual
subsequentprincipals acts not otherwise author-for hisand so make his liable

byliabilityprincipal’sratified; must eitherbut the be establishedized or
byby participationauthority given agent ratification, ordirectly, orto the

chargeableagents whereby principalby the becameother and authorized
agent question.subsequent inthe conduct of thewith

apractice questions of in of trialis consider difficult law advanceIt not the to
trial,appears and that the con-that not aid in thewhen it the decision will

may question immaterial.clusions there reached render the

sundry actsCase, plaintiff’s rights byfor interference with the
reported. H. 371.words, beingand the same action heretofore 79 N.

Railway Company, the CentralThe are the Grand Trunkdefendants
Railway Chamberlin, Alfred W.Company,Vermont Edson J.

defendants areSmithers and Edward C. Smith. The individual
decision,non-residents. After the former the trustees’ disclosures

issued,largeand of noticewere taken showed sums due. Orders were
day specialand aupon the return each individual defendant filed

party’sappearance, purpose protectingstated to be for the sole of the
rights purposein the had been attached. For the samefunds which
they declaration,each filed a and a to dis-demurrer to the motion

misjoinder Thereupon plain-miss the action for of defendants. the
general.tiff appearancesmoved that the be treated as The demurrers

overruled, denied, plain-were andthe motions to dismiss were the
ques-granted. excepted,tiff’s motion The defendants and thewas

April 1921,tions term,thus raised transferred from the of thewere
superior by Sawyer, J.court

James Remick, Nathaniel E. Martin and Murchie & MurchieW.
(Mr. orally), plaintiff.Remick for the

Henry Hurlburt, Garland, Hurlburt,F. Francis P. Jones & Hall
(all Massachusetts) George (Messrs.of and F. Rich Hurlburt and
Garland for andorally), specially, Smithers Chamberlin.
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J. specially,W. Redmond (of Vermont) George Rich,F. forand
Smith.

GeorgeF. Rich, Rail-for the Grand Trunk and Central Vermont
ways.

Peaslee, J. 1. to dis-The defendants’ anddemurrers motions
miss are based upon isground.the same The claim thereis that
a misjoinder of motion, theUpondefendants. the defendants’
declaration has amplified particularbeen ofby more statements
the relied uponacts by plaintiff,the relate to theand the demurrers

presentdeclaration in chargesits form. The offirst these statements
that “On the twenty-third defendantsday January, 1913,of the said
Grand Trunk Railway Company by andCanada, president,of its
the Central Railway byVermont of itsCompany, its chairman

directors, Albans, Vermont,of Chamberlin,Edson J. at.board St.
meetingat a falselyof andmaliciouslyofficials of said companies,

plaintiffaccused the testifying falselymanufacturingof andevidence
before the investigatingFederal sittingGrand at YorkNewJury

agreementthe Railway Companybetween the Grand of Can-Trunk
ada, the Central Railway Company York,Vermont and Newthe

Haven and therebyNew Company,Hartford Railroad and forced
his retirement from presidency Railwaythe of the Central Vermont
Company and all of theits ofsubsidiaries and subsidiaries Grand

RailwayTrunk Company.”
presents involved,This statement all questionsthe and fornow

partconvenience the thiscase is considered the of ofupon basis
the only,declaration touchingand as the relations between the
defendant Railway.Chamberlin and the Grand Trunk

outset, meaningAt the ofcounsel are at the lan-over thevariance
inguage theused contend thatamended declaration. The defendants

it charges certain theupon partinstances of conduct ofmalicious
one individual only, liabilitya ofdefendant and that it states claim

by corporatethe defendant, responsibilitytherefor upon the basis of
agent.for of an plaintiff languageacts The heclaims that the has

a done,has broader meaning, charges onlyused and notthat it acts
by defendant, bythe individual agentsbut officers of theother or
corporate spentdefendant well. beOrdinarily,as no time would

a controversy. byover such The objection would be obviated the
plaintiff’s amending his declaration it unquestionablyso that would

hestate claims alleges. plaintiffwhat it now shallWhether the
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declarationstanding upon thepursue course, persist inthis or shall
groundsandhaving certain evidencepresent form,in its the risk ofat

him to decide.trial, a matter forliabilityof excluded at the is
timeamending presentat thefor not soThe substantial reason

ascertaining in advanceappears parties are desirous ofto be that the
liable inagent may be heldprincipalof the andtrial whether the

agentof alone. Asagainsta acts thissuit both for the malicious
andtrial,at the as thequestion certain to arisepracticallythis is

inbe determinedpresiding that it shouldjustice deemed it wise
though uponinwhich, formadvance, argument heard,has been

sufficientlyplaintiffthe the hasunimportant question whether
a materialyetstated in concernsdeclaration,his case in his substance

question in the cause.
inas defendants anprincipal agent joinedCan the and the be

by agent ina committed theseeking chargeaction to both for tort
Parker,Pagethe In v. 40 N. H.principal’scourse of the business?

47, it The decision seems tothey joined.was held that cannot be so
putbe form of action not beupon grounds: (1) That the wouldtwo

both, (2)the same and That there can be no contributionas to as
suit,awrongdoers,between the maintenance of such followedjoint

by againstplaintiff defendants,verdict and for the bothjudgment
remedy againstdeprive principal any subsequentwould the of over

agent.the
inground longerThe tenable this juris-first for that decision is no

material, realityunless it indiction. The form of action is not now
questioninvolves a of substance.

groundPage Parker, supra, uponfar the thatSo as v. stands where
judgment against soundingin an actionhas been obtained two

against other, overruled, thoughin the it istort one cannot recover
Sargent, 72 N. H.terms, bynot in Boston & Maine Railroad v. 455.

argument Page Parker, supra,in is theThe in the advanced v.flaw
assumption and in the first suit wouldjudgmentthat the verdict

aproposition principalthat was tortfeasor as be-establish the the
agent. clearlythe correct rule istween him and the That this is not

& supra, nothing-andpointed Sargent,in Maineout Boston Railroad v.
Under theupon subject.need be added to is there said thewhat

obstacle,present state, as matter ofpractice law,in this there is no
in the mannerprincipal agentto and as defendants herejoining the

attempted.
of acorporate arguesdefendant that one result such conclu-The

hardship andsion be to it to undue embarrassmentssubjectwould
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at trial, agent onlythe that againstevidence the wouldadmissible
likelybe to be that theby against principal,used the andjury the

added issue of principal’s liability jury.the confuse the Somewould
Pageof importancethese in v.considerations were treated as of

convenience,Parker, supra. procedureOur andjusticeis what
require. considerations,Whether, this,in a the orcase like above
others might urged,which be an order forare sufficient to warrant
separate fact, todefendants, questiontrials for the a ofseveral is

bybe If, papers,decided the face of thepresiding justice. upon the
upon preliminary any stagea ofexpected proof, or atstatement of

ordered,the trial proceedingsand a is to beup to the time judgment
it appears or haspresidingto the that will bejustice injusticesuch

done,been an theseparate trial,order for a for a new trial foror
aggrieved party, fully protect rights.will Owen v.all substantial
Weston, 63 N. H. 599.

by theuponThe decisions in other are reliedjurisdictions which
Page v.grounds aslargely upondefendants are the samebased

theParker, supra. practice, and ofpresentIn of liberalview our
Sargent, supra,decision in the conclu-Boston & Maine v.Railroad

sions rule laid downreached under a thepractice,different or where
in adopted.the last named beapproved,case is not cannot

Construing conten-accordingthe to the defendants’declaration
tion, by anchargesit a actsstates cause of action. It certain done
agent allegations,acting theproofas such. sustainWhether the will

scope ofis,that thewhether it appearwill that the acts were within
general authorized, orpowersthe wereagent, speciallyof the or were

If none ofsubsequently ratified, by a trial.are matters to be settled
grounds plaintiffshown,these for and the seekscorporate liability is

suggestedto uponestablish it beforegrounds,other the situation
amay toobjectionarise. In of seasonableview the defendants’

in amendedbroader claim made theliability allegationsof under the
thereunderdeclaration, proveplaintiff permittedshall the be to

defendant withconcerted action individualupon partthe of the
plain-other and Therepresentatives corporation?authorized of the

andtiff, having the demurreraction, uponstated a prevailscause of
aprovetoupon the motion to he in fact wishesdismiss. Whether

he shallmay vary alleged,which and whethercase from the one
up later,say to itbeing permittedso now or take setthe chance of

are not matters to be decided here.
corporationAt theargument,the thatthe defendants contended

theagent,cannot be held whenco-conspiratorliable a with itsas
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agent. Thethatcharged provedand are those ofonly acts or words
noThere isargument upon presentimmaterial the demurrer.is

conspiracy alone.uponthing in state a civil action basedsuch this as
inrecoveryfor is foundRowe, groundv. 59 N. H. 578. TheStevens

actschargesindone, plansnot the made. The declarationthe acts
abilitydone, question plaintiff’sand demurrer no of thepresentsthe

be,prove allegations. making joint plans maythe ofto his But
con-case, partyin a to ais, provingand often material since each

ofspiracy chargeableis andsubsequentwith the acts admissions
other, design.or in the of commonthe done made execution the

argument indi-Pike, 105,v. 51 N. H. 109. The course of theState
question importancethat at themaycated for this reason the be of

trial, and beenit has considered.
acting capacity,The an can individu-agent,claim that in a dual

conspire liableally agent, principalsand make hiswith himself as so
acts, ratified,and not issubsequentfor his not otherwise authorized

clearly authority conspire himselfimplieduntenable. His to with
heacts whichnecessarily authorityto act would include to do the

act,authority he hadconspired himself do. If he had no towith to
caseconspire short, plaintiff’snone to to In thewith himself act.

against touchingthe orcorporation,defendant the acts admissions
upon proof authority giventhe defendant,of individual must rest of

directly (either by implication),him expressto in terms or reasonable
participa-ratification, plaintiff permitted toor of unless the is show

whereby itby agents corporation,and thetion other authorized of
chargeablebecame with the conduct of the individualsubsequent

co-conspirator.defendant as its
necessary proved hadThe fundamental fact to be that the actoris

given represent corporation.to Hisway powerin some been the
by proof attemptedhepowerlack of such cannot be overcome that

Hodgson, H. 427.Hosieryto exercise it. Union Co. v. 72 N.
ofWhether, conspiracythe a causeif law that constituteswere

applytheaction, conspirerule that one cannot with himself would
(United Company, 3),N. M. not con-in case States 16 need bethis v.

uponstated, onlyaction is materialsidered. As before concert of
this, ancient common-question authority Beyondthe of conferred.

liabilitya conspiracy,rules to constitutes and of civillaw as what
therefor, immaterial here.are

personal upon2. There no service the non-resident individualwas
upondefendants, in trustee-propertytheir this state was attachedbut

purposetheprocess. Thereupon appeared specially, solely forthey
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protectingof rights in property,their the proceedingsand took the
theyhereinbefore considered. After had so, plaintiff'sdone the

motion to special appearance, appear-strike off the and to treat the
ance as general, granted, subject exception. argumentwas to At the
in court,this exceptionthe defendants stated that if their should
be they anyoverruled did purposenot to take steps to withdraw

appearancesthe they entered, rightshad because their in propertythe
attached so that they protected,were substantial must be even at
the cost submittingof personally jurisdictionthemselves to the of
the appearscourt. It thus that a questiondecision of this in advance
of the trial is unnecessary. way might be,Whichever the decision
the godefendants on and a uponwould make defence the merits.

It is practicenot the here to questionsconsider difficult inof law
advance a appearsof trial when it that inthe decision will not aid
the trial, and maythat the conclusions there reached render the
question Valley Monroe,immaterial. Connecticut Lumber Co. v. 71
N. H. 473, 474, and If litigationcases cited. this in aterminates

defendants,verdict for the or in one plaintifffor the in a notsum
exceeding the property attached,value of the questionthe now
presented whollywill be immaterial.

The question oneis not free from doubt. The in thisauthorities
(Patten Patten, 388,state v. N. cited)79 H. and cases to actsrelate

party mailingof a personal defence,in a distinguishedas from con-
touching againstduct property somethingwhich in the nature of

a proceeding pending. cases,in In languagerem is the the it isof
a “grave question (Fellowsand of Fellows,difficult” law v. N. H.68
611, 612), postponedand its consideration is until the outcome of
a trial rightsshows that it is material to the determination of the of
the parties.

Demurrers overruled: tomotions dismiss denied.

All concurred.


