
N. Remick v. Merrill. 225HJ

case,There a trial in and the court seekshould be new this should
andought circumstances,to find to be done under all the renderwhat

accordingly.judgment

to hill newException the dismissal the sustained: trial.of

All concurred.Merrimack.

Dec. 6, 1921.

Remick, Trustee, 2d.,Charles G. v. Joshua B. & a.Merrill,

upon givenFormer the construction wills notdecisions of are to be the force of
binding given languagecase,in aauthorities unless the of will and thethe

farcircumstances so identical as not to admit of a distinction.are reasonable
Devise in trust testator’sfor two sons for their lives and that of the survivor

both, paid my“and at ofthe decease the said remainder . . . shall tobe
By “myheirs at the words was notlaw.” heirs” intended who answeredthose

descriptionthat at the testator’s death but his heirs at the termin-ascertained
ation of the trust.

of a allthe class of are to in theWhere members distributees related the testator
degree, equally.tosame the fund is be between themdistributed

Petition, byfor instructions under ofthe trustee the Joshuawill
B. July 4, leaving AugustMerrill died a1894, 19,who will dated

sons, F., grandchildren,1891. Frank B. andTwo Samuel three
(Joshua Merrill, 17,two 2d.B. born October 1881 and Ellen Merrill
Augustborn 16, Lyman,1874 children of a died inthird son who

1885), daughter February 6,Ogarita 1883,and of Frank B. born
livingwere at F.the testator’s decease. Merrill died withoutSamuel

17, 1902, byissue leavingNovember all his estate to his wife will.
by12, 1910, leaving propertyShe died Frank B.December will to all

coming theby Julyto her will of Samuel F. Frank B. diedMerrill
2, grandchildren part1920. The three The ofsurvive. material
the ninth clause of the will is: As to all and“Ninth. the residue

estate, real, personal mixed,remainder of and found andmy wherever
Isituated, give, bequeathhowever devise and the same unto Charles
Concord,G. Remick of to thesaid hold the same in forTrust follow-

ing namely: topurposes, keep properlyinvest and to the same
thereof,invested inpay equal portionsand to over the income to my

sons, Frank and duringB. Merrill Samuel F. Merrill naturaltheir
VOL. LXXX. 15.



v.Remick Merrill. [80226

paiddies, income shall be to the sur-lives, either the wholeand when
remainder,both, said with all ac-vivor, decease of theand at the

.free . .my law,to at from said trust.paidbe heirscumulations shall
my nodisposition“I of the remainder of estate frommade thishave

by tosons, an earnest desiremyfor said but movedlack of affection
any alland circumstancessupport and comfort undersecure their

by misfortune,or tomay placed whichtheyin be sicknesswhich
all liable.”are

Remick, appointed trustee, hasCharles wasG.petitioner,The
advice as to the distributionhis and now asksduly trustperformed

remainingthe balance in hisgrandchildren ofthe threebetween
theof the fund and said JoshuaOgaritahands. claims two-thirds

and one-third.Ellen each
$2000the testator left to trusteesof his willBy clausethe fifth

grandson, Merrill,B. the2d.,of Joshuabenefit histo invest for the
twenty-five years age,of andhim he becamepaidbe whenwhole to

attaining age,that the trustees are directedif he die beforeshould
accordingmy heirs,bepersons as shall thenpayto “to suchthe fund

Byin in this state.” thethen force sixthto the of distributionlaws
grand-gave $2000 to for the benefit of histrusteesclause the testator

paid eachOgarita, uponone-half to be to suchdaughters andEllen
attaining age twenty-one. And ifthe of eithergranddaughter’s

decedent,the ofarriving age portionat that suchshould die before
mypaid personsto shall heirsbe such as bedirects,the “shallwill

in force in thisthen State.”according to laws of distributionthe
ruling April term, 1921,theMarble, J., without a frombyTransferred

superiorthe court.of

Page, for the trustee.Elwin L.

(Mr. orally),Remickand James W. Remick forE.Reuben Walker
2d. and Ellen.Joshua

(Mr.SullowayDemand, Piper& JonathanStreeter, Woodworth
Ogarita.orally), for

provideddirect that the fundParsons, Did the testatorC. J.
upon completionthe of the trustof his sons shouldthe benefitfor

it,living to or did hethen receive instruct thepaid to his heirsbe
legateesheirs, assignees,to the or ofpay the same thosetotrustee

languageTheheirs he died? of thehis when willpersons who were
remainder, allboth,of the said with accumu-deceaseis, “and at the
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my his decease two sonspaidshall heirs at law.” Atlations be to
hisson,grandchildren,two of a deceased constitutedand children

survived.law; grandchildrenat at the time distribution threeheirs of
son, thesurviving upontwo-thirdsOgarita, child of the last claims

will,byher father soground that the share of another son came to
of the which the testator’sthat she is entitled to two three shares into

intes-if he had diedproperty would have been divided at his decease
beB., 2d-, and Ellen distribution is totate, while Joshua claim the

distribution,as if the death time ofmade testator’s occurred at the
grandchildren It is concededequally.in case the would sharewhich

languagequestion bythe did thethat is what the testator intend
used, expressed uponand that found as a facthis intention so is to be

arbitrarycompetent by applicationnot of rules.evidence and the
“ offirmlyis in that a citationjurisdictionThis so established this

in de­support superfluous.its is that formerauthorities It follows
upon given ofthe of are be the forcecisions construction wills not to

binding languagegiven case,authorities in a of the willunless the
and circumstances are far identical as not admit of a reasonableso to

Galloway Babb, 259, question ofdistinction.” v. 77 N. H. 260. A
by tryingfact is determined view of the fact of thethe the tribunal

comparative weight presented.of the evidence It is not unusual for
weighing widelyminds the reachdifferent same evidence differentto

contradictory Ingalls,and even H.conclusions. See Harris v. 74 N.
345;339, County Light State, 330;Electric &c. v. 78 N. H.Co.Grafton

attemptBaker v. Cummings, 169 S. 189. “The to establish a ruleU.
questionsfor the decision of inalwaysof fact failure. Theresults

proper maydifferent classes of for ofappearevidence consideration
weightdifferent to minds. . . .questiondifferent The is what

impression does uponthe evidence make minds of the court.”the
County LightElectric State, supra, p.&c. Co. v. The333.Grafton
of a jury they indirectlyverdict aside ifis set are informedeven

the Portsmouth,to of juriesas decisions other in like Noble v.cases.
H. 183. dependsN. As the upon67 decision the view of the tribunal
weight ofof the the presented,evidence the decision of other courts

the same uponor of court the same state of facts cannot constitute
for the case, bya rule decisionof the instant for facts cannot be found

findingWhether the uponrule. of the same or another court like
competentis even may questionfacts aevidence not be doubtful

(Kendall Green,v. 557, 561, 562), very improbable67 N. H. itbut is
two cases upon exactlydependingthat identical evidence everwill

Ifpresented. findings competentbe the of fact of one tribunal are
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byguide another,as a for the determination of fact it tois difficult
why not be informedjurorssee should as to the results of the deliber-

tendingjuries.ations of other Decisions “to whatshow is the natural
ordinary significance language consideration,”of theand under

Blodgett, 437, 440, helpful ordinaryHall v. 70 N. H. are when the
meaning greaterof words is under consideration and doubtless are of
authority the of dictionaries, especiallythan definitions the if canit

the or the knowledgebe assumed testator scrivener had of such
“Language, independent of the subject-matterdecisions. theor

general purpose, usually meaninglessis andauthor’s obscure.” Ken-
Green,dall 563. Hence the fact found in one case that whenv. supra,

my“to bythe testator left his estate heirs” he intended heirs those
persons answering description (Simesthat at Ward,his decease v.

533), authority conclusivelyis not an establishing78 N. H. that in
subsequent meaning.wills these words have thatall To so hold

thebe to reestablish discarded doctrine thatwould the intention
by arbitrarytestator is to be determined rules, e.,of the i. former

utterance.judicial
died, statutorythe testatorIn this case when the distributees of

his two sons and the childrenhis estate were of a third son who
mailingthe of the will. That thedied before testator did not then

the partsthe division of remainder of his estate intodesire three is
placedfact that he it all inclear from the the hands of a trustee to

the death of the two sons forbe held until whose benefit trustthe
thecreated, paid theyunder which income was to be them,was but

power or control over thegiven If, excludingwere no fund itself. after
power corpusall over the of the fund lived,them from while either

to in powerthe had intended vest them the disposingtestator of
part both,it afteror a of the death of it probableof the same seems

carefully document powerthat in this written such would have been
plainly expressed. The testator knew of the grand-existence of the

provided for them in hischildren. He will. He was not controlled
statutory principle which divides anby per stirpes,estatethe for the

for the two children of theprovision made deceased son was three-
singleforin amount that made the child offold another. He knew

final shouldthe distribution be made all of ofthat when his heirs
dead,be for thegenerationfirst would distribution not tothe was

survivinguntil death of the lastplacetake the son. He knew that
grandchildrennearer than could then inno descendants be existence.

hevery improbable paymentthat when directed the toIt is his heirs
died he did andhad in mind the son who before thehe two whose
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prob-moreIt isrequired precededeath he the distribution.should
living to receiveamong personsable he had in aview distribution

burdenthe trustee theuponbounty puthis than that he intended to
probablydead. Helegatees of thediscovering possible assigneesof or

attempted trans-preventintended to is here claimed'—thejust what
Thegive it.not tofer he took carebyof the fund the to whomsons
theplacingreason forclause,final in hiswhich the testator states

tendency toliving, has nobeyondfund the control of his sons while
dead. Soto them whendispositionshow he intended to intrust its

undetermined, thelong remainedas the ultimate of the fundowner
thevery clearItintact. isobliged keeptrustee was to the fund

intenddid notcertain hetestator done. It isintended this should be
interestthe lifeputto the ofproperty shapethe in such that owners

the trust. wouldby agreementand terminate Whoremainder could
could not besurviving diedbe the the sontestator’s heirs when last

meantthat the testatorknown until the To holdevent occurred.
hisdescription atby thatpersonshis heirs those who answered

provisionaincorporateddeath into his willwould be to conclude he
It ispurpose.mainwhich could of hisbe used for the destruction

knownprobable possiblenot he this result wasso intended. Whether
theto him intended to leavenot, probableor it more that heseems

indefinite, thefinal ascertained whendistributees of the fund to be
mind hishe did not have inplace;distribution should take that

hisdead, butdescendants, sons,immediate would then behis who
grandchildren then,who, reasonably anticipate,mighthe wouldas

inAliving. gift life,or A remainder tothem,some of be A to for
give his sonsgiftfee is a a did not intend toof fee. The testator

be sosuch an an couldestate in the fund or to create estate which
treated, did not intendhence the conclusion seems irresistible that he

give languageto he usedhis sons the of the fund. As thereversion
purpose,capableis of a construction will effect the testator’swhich

duty giveit In fifth clauseis the of the court to effect thereto. the
grandson,of the will the testator creates a fund for the benefit of his

specifiedprovides grandson’sand in timecase of the death before the
“topayment him, paidfor the fund be suchof the fund to shall

persons heirs, according of distribu-myas then be to the lawsshall
a fundBytion then in the clause he createdforce in this state.” sixth

provided thatgranddaughters contingencyfor his and in the same
paidbeupon portion decedentthe death of either the of such should

persons my according“to heirs to the of distri-such as shall be laws
expressionsarguedbution then in in It is that theforce this state.”
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inused these conclusivelytwo clauses establish that when the testator
“mysaid heirs at in clause,law” the ninth qualifyingwithout the

phrases used,before he personsmeant those who his atwere heirs
his death and not those mightwho be at the time of distribution.
While there is force to argument, weightthe its is not sufficient to
overbalance the necessarilyinferences general pur­drawn from the
pose of the testator in the ninth clause and expectationhis natural as

probableto the situation at the death of surviving son,his last infer-­
able from the disclosures of the Itwhole will. is to be noted that the
expression my“who shall then be heirs” of the fifth clause is not
repeated in the sixth. togetherTaken these clauses seem to indicate

expectationan possibleof a inchange the statute of distributions
byentertained the (Hardytestator or Gage,the scrivener v. N. H.66

552), rather than purposea questionto define the date when the of
heirship should be determined. dates inThe each case are the attain­
ment of agesthe yearsof 25 and 21 respectively by legatees,the who
were born 1874,in 1881 and specified1883. If either died before the
age, the maytestator reasonably have concluded that there would
remain heirs related to degrees might byhim in different who take
representation mayand soughthave to avoid toconfusion as what
law should govern. Hardy Gage, supra. urgedv. No reason can be
why a different scheme of indivision should have been entertained
these two clauses, seen,while as therehas been are reasons for the
conclusion that the by languagetestator intended the in theused
ninth clause a amongdivision his heirs ascertained at the time of
division. As the grandchildrenthree constitute a all relatedclass
to the testator in the degree,same the trustee is to distributeadvised
the fund equally between them.

discharged.Case

All concurred.


