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and perceived. bynone is Although usedthe automobile has been
the police citydepartment, it knowledgehas been with that thefull
repudiated the purchase. nothing passupon,There a jurywas for to
and the granted.defendant’s motion for a nonsuit should have been

Judgment thefor defendant.

All concurred.

Hillsborough,
6,Dec. 1921.

Company Company.Maxwell Ice v. Brackett, Shaw & Lunt

upon representationOne who acts a change posi-false made to induce him to his
maytion negligence damagesin personrecover for sustains,case the he if the

making representation oughtthe to ithave known was false.
Representations by expert power equal knowledgean havingon to one not as to

energythe developamount of engineswhich standard makes of motors and will
opinionare not matter of or “sellers’ talle” but are ofstatements facts.

negligent misrepresentationA proximateis if it is ofactionable the cause the
position thoughthereon,taken in reliance not the sole inducement thereto.

misrepresentationIf negligentlya made, negligently stand,is or to theallowed
party injured by relying upon reasonablyit must that ashow he acted as
prudent doing.man in so
stipulationA may exchangein a of thatcontract sale the isvendee the article
not a to negligentbar an misrepresentation;action for and his exercise of such
right knowledge misrepresentationwith of the ais not of an actionwaiver
therefor.

Case, negligentfor representations respectand false to thewith
engine.sale of an Defendant’s motions a anonsuit and for di-for

rected denied,verdict were subject exceptions.to Transferred from
the January term, 1921, superior by Sawyer,of the court J.

plaintiff signedThe following Brackett,the order: “To Shaw &
Co.,Bunt Somersworth, please ship freightN. H. byYou will to Man-

chester, H.,N. be f. factory dayto delivered o. b. cars theabout 7 of
May, 1918, your Engines.one of P. pattern.45 H. Davis millSaw
I am to freighthave benefit car rate factoryof of from to Somers-

exchangeworth. You are P.,to allow 10 for a H. Ifor ds. 65 to have
full damage engineallowance if I beyonddo not usual wear. In

exchge.case of freightI am all .pay engines.to costs on both . .
agreefor I pay $1,475.00which to delivery,as follows: At the time of
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$400.00 appear in the. . . . . .” The further material factsCash
opinion.

Healy, plaintiff.Arthur S. for the

Wyman for theTaggart, Tuttle, Wyman (Mr. orally),& Starr
defendant.

Snow, plaintiff engaged sawing pineJ. The and timberwas in oak
Amoskeag horse-powerportable propelled byat a awith sawmill 35

(so-called) pineto timberelectric motor. He was under contract saw
upon a lot powerat Goffstown electric was not available.where

negotiationsHe therefore entered into the defendant for thewith
purchase engine placeof a kerosene of hissupply powerto in the

explainedmotor. The proveelectric evidence tended to that he
agentthe “fully”to defendant’s and the uses for“thoroughly” which

thoughthe the engine; agentwanted that he the that hestated to
ought enginehe to have power operate mill;an horse toof 65 his

agent thereuponthat the companytold him that the defendant had
horse-power enginea 45 wants,Davis that be “suitable” to hiswould

every requirement,” good“meet just“do as work as the electric
motor,” and do the “just well,” plaintiffwork as and that the “did
not a horse-power engine. conference,need” 65 At the same but

signed,after the order agentwas the millwas taken to the and shown
the electric motor and bya driven the sameblower not motor.

The plaintiff Amoskeagfirst attempted operateto his atsawmill
horse-power enginewith the 45 difficulty,and after some thewith

a man “gotaid of sent out by plaintiff’s request,defendant at he it
going” and tried logs,the mill out some oak but it did noton work
very From plaintiffwell. this trial the “didn’t think” that the
engine do work, logs sawing”would the but as the oak were “hard

giveand he engine“wanted to pine”it a chance on he removed the
his mill Goffstown, enginewith to where, upon trial, the continued

to powershow such lack of absolutely stopthat the mill “would
cent,right in the log”middle of a produced only fifty perand about

dailyof the cut usual for such a mill. The todefendant sent Goffs-
representativetown its enginewho conceded did havethat the not
powersufficient plaintiff’s mill, althoughto run it tested 45 horse

power. Thereupon plaintiff requested exchangethe the defendant to
engine largerthe for a one, horse-power engineand a sub-65 was

stituted nine or days later, duringten the millwhich time was shut
engineThis ran the mill.down.
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The defendant in argumentits brief and (1)contends that there
is no agentevidence that defendant’s knew the true facts or that
he had reason to representationsbelieve that his (2)false;were that

alleged misrepresentationsthe were (3)non-actionable promises; that
the conclusivelyevidence plaintiffshows that the did relynot on

representations; (4)defendant’s that there was conclusive evidence
of contributoryplaintiff’s negligence; (5)and plaintiffthat the

right action, any,waived his of if by availing righthimself of the to
exchange engines provisionsunder the of the order.

1. The defendant had been in years more,business five or was
agent gasolinethe for the sale of the engine,Davis and dealt more

or less in agentelectric motors. The qualifieddefendant’s anas ex-
pert power.witness on He leadingtestified that the ofmakers
electric motors rated “developtheir motors to a constant load of

cent, cent,per load,25 over and temporary perload of 40 to over50
load;” plaintiff’sand that the developmotor possibly perwould 40
cent, power”or “nearer 15 horse capacity.more than its rated It

appear plaintiffdoes not that knowledge.had this technical It could
be foregoingfound from the that agentthe defendant’s knew or had
reason to believe plaintiff’sthat the motor, although rated as 35

power, developedhorse in fact 49 powerto 52 horse temporary over-
load; he representedthat nevertheless plaintiffto that the Davis
engine only powerwhich tested 45 horse would be suitable to his
wants, everymeet requirement, and just good“do asas work”

plaintiff’sthe motor. It could be marginfurther found ofthat the
powerfour to seven horse capacitiesbetween the relative of the

enginemotor and the accounted for insufficiencythe the latter toof
operate mill.the While the agentdefendant’s at the trial declined

expertto anqualify “sawmills,”as on it thatappeardoes not he
plaintiffadvised the of this knowledgelimitation of hehis when

sufficiencyassumed to assert the engineof operateHhethe to mill.
dutyIt of oneis the who havingvolunteers information to another not

equal knowledge, with the intention it,that he uponwill act to exer-
verifycise reasonable care to the truth of beforehis statements

making them. See 14 Harv. Law 189, 190, positiveRev. “A197.
. . onlystatement . not representationincludes a that the is asfact

stated, representationbut also the further that the maker it toknows
Spead Tomlinson,be so.” v. 46,73 N. H. 61. It could be found
foregoingfrom the agent’sthat the repre-statement constituted

sentations of material facts which oughthe either to haveknew or
state,known were false. In this persona upon a falsewho acts
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inducing change hispurposethe of him torepresentation made for
negli-damages he inthe sustains an ofposition may recover action

ought it toof the statement to have knowngence when the maker
Company, 74 N. H.Cunningham 435, 437;v. Shackett v.be false.

57,Bickford, H. 60.74 N.
did not see the and theagent electric motorThe fact that the

up mill,hitched to the drivenin it with the blowermanner which was
signed,the order was not relieveby motor, until after doesanother

counts, not con-on a breach of thethe defendant. Plaintiff’s writ
Tf,.having thetract, upon negligence. reason to believe thatbut

knowingalready untrue,maderepresentations he had were and
them, agent negligentlyto act on theplaintiff intendedthat the

stand, oper-to his asmisrepresentations silence becameallowed his
been,misleading positivea statement or haveative and as act would

findingcase, a would be in thatjuryand the warrantedwhen such is
being anpassive and had becomehad ceasedthe silent conduct

319,Conway Pease, N. H.misrepresentation. Nat. Bank v. 76active
allowing to326, 328, negligently misrepresentationsIn his335.

agent legal dutyviolated his none the lessstand, the defendant’s
signaturehad to theplaintiff already affixed hisclearly because the

engine.for theorder
expert having equalby poweran on to one notRepresentations2.

energyof makes ofknowledge amount which standardas to the
engines develop, are not arepromises,will future butmotors and

and mathe­to known facts based on testsstatements with reference
representations materially fromcomputations. Such differmatical

equalexpressed havingopinionsor mere to one“sellers’ talk”
knowledge knowledge.for In “the case ofopportunitiesequalor

non-expert requiringstating opinionto a his on mattersexpertan
aknowledge why plaintiff... it is topeculiar skill or difficult see

reasonably not recover(who relying statement) mayin on theacts
‘against negligently opinion,’volunteers an intend­one erroneouswho

upon it, lossing plaintiff knowingand substantial isthe to act that
‘opinion’ proves Negligent. .likely if the .to follow incorrect.

same,just the whether it be due to carelessnessmisstatement exists
forming expressingor carelessness in the one’sin a belief to mode of

197,belief.” 14 Rev. 198.Harv. Law
there evidence of beside3. It is that was other inducementstrue

in therepresentation question,the such as the lesser cost of smaller
moving,engine, lightness possibly delivery,its and a asquickerfor

largerengines enginein while wasthe defendant had these stock the
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only So, rightin too, daystransit. the contractual for ten exchangeto
lighterthe engine, onlyfor the heavier with loss of the freightextra

charge exchange,delayand incident to the anwas inducement. But
agent’sit necessary representationwas not that the false as to the

efficiency engineof the should have been the sole inducement to
Braley Powers, 203;the contract. v. 92 Me. v. Grout, 120Safford

20, Light25; Jacobs,Mass. v. Mass. 206; Sleeper183 v. Smith,
339; PulleyH. 337,77 N. Gear & Co. Scholfield,v. 71 Conn.Scholfield

1; Handy Waldron, 618; KleyI. Healy,v. 19 R. v. 127 Y. 555;N.
Woods, 335; Strongv. 221 Y. Strong,Ochs N. v. 102 N. Y. 69. If the

plaintiff not intowould have entered the but repre-contract for such
sentation, proximateit the cause hiswas of loss as the term is used in
the law of torts. The fact that there were contributingother causes-

plaintiff’s negligenceto isnot due own not a defence. Miner v.
Franklin, 240, plaintiffH. 241. The78 N. testified that he relied “ab-
solutely” agent’son the statement and that otherwise he “wouldn’t

engine] all.”have taken it at This evidence is bycorroborated[the
Amoskeaghis continued efforts at and at Goffstown to try out the

engine. contract,All the includinginducements to the defendant’s
negligent representation to the sufficiencyas the horse-powerof 45

mill,engine plaintiff’s competentto run were bearing uponevidence
uponplaintiffthe relied latter,the issue whether the but no one or

“ weightof them The reliabilitymore is conclusive. and competentof
exclusively byis to be jury.”evidence determined the Hewett v.

Association, 556, 567;N. H. Hubbard v. Leighton,73 H. 190,79 N.
found a average prudenceIt could be that man of191. would have

representationsupon expertof powerrelied the an on as to anwhat
engine accomplish proposeditswould when haduses “thor-been

“fully” explained,oughly” when,and and plaintiffbefore the was
representations,theupon expertleft act theto had examined the

in it upmill and the manner which was hitched powers.to its motive
plaintiff4. But the defendant contends that the guiltywas of

notifynegligence defendant,in his failure to the after trialthe of
engine Amoskeag,at he “didthe that not think it would do the

he claimedwork,” misrepresentation;and that that plaintiffthe
right engineto take the to Goffstown athad no the risk of the defend-

relying representations heupon which thenant, believed to be untrue.
misrepresentation negligently made,a is or negligently“If allowed

bystand, party relying uponthe injured it mustto thatshow he
reasonably prudent doing.”as a man in so Conwayacted Nat.

Pease, supra,v. 328. Was thereBank evidence from which it could
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hisinprudencewith reasonableplaintiffbe found that actedthe
en­Therepresentations?defendant’suponcontinued thereliance

Amoskeag logs. plaintiff testifiedgine on oak Thetried out atwas
givetosawing” and that he “wantedlogsthat the oak “hardwere

sawing a “differentengine] pine,”it a on that oak waschance[the
pine.”longer oak it didproposition,” it “took to saw thanthat

inouthad been triedenginehad the on his hands. It notPlaintiff
had beensawing pine representationsuponthe of alone thewhich

hisbecause, fromit agivinghe in such trialbased. Was careless
the workexperience oak, he “did not think” that it would dowith

notEntertaining upon ispine? a belief evidencewith insufficient
beliefmerenecessarily equivalent beingto “Betweenconvinced.

Miningknowledgeand is a difference.” Iron Silverthere wide
passive374, “may be aCompany Reynolds, 124 U. S. Beliefv. 384.

inmind, promptingof the neither action nor declaration.”condition
degrees,“Belief of allWells, 148,Grube v. 34 Ia. 151. admits

slightest thesuspicionfrom the to fullest assurance.” Webster’s
Die.; Longsdorf Allen’sCyc.Inter. Shumaker & See alsoDic.

271, 274.Antonyms. GrayandSynonyms Carpenter,Hatch v. 9
trialprobableplaintiff’s belief the a furtherWhether as to result of

engine incontemplatedof the the defendant’sunder conditions
ofrepresentations state, having a manhad become a mental which

ordinary prudence trial, questionawould have ceased further was
stage experimentationof At state ofjustfact. of a mentalwhat

ofrulebyreliance one of non-reliance fixed abecomes cannot be
unsatisfactorywords, plaintiff’s belief, uponlaw. In other based an

conditions, eithertrial under adverse was not evidenceconclusive
he wasrelythat he had to or thatceased on defendant’s assurances

negligent tryingin further to verify persistencethem. Plaintiff’s
ownengine delayin in hiscontinuing the of the at the hazard oftrial
im­strengthto themay abidingwor*k as well be attributed the of

pression maderepresentations expert powerof an hadwhich the on
thetoupon negligent disregard consequencesmind ahis as to of the

plaintiff apparentdefendant. “Unless the carelessness of the was so
agreethat and he wasall fair-minded reasonable men thatmust

v.negligent, Bloodproperlythe case was submitted to the jury.”
359,Boston, 464, 465; Railway,H. H.New 77 N. Bourassa v. 75 N.

Franklin,360; supra.Miner v.
contractplaintiff signed5. that the theCounsel claims when

theright agreedprovided exchange,which a he therebyfor of with
not doremedy engineto the be ifdefendant as should the didwhat

16.VOL. LXXX.
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the necessary Bywork. This is not' a inference. the terms of the
contract, exchange enginesright predicatedthe is notto upon the
inability engine develop power represented,of the theto appearsbut

rightto be might by plaintiffabsolute. The be exercised the anyfor
reason, enlarge bysuch as a desire to his mill the installation of

machinery, or, matter,additional for that from mere caprice.whim or
Therefore, to sustain defendant’s contention as theto construction
of contract, appearthe ait must from consideration of all the com-
petent evidence, partiesthat the intended the rightcontractual of
exchange safeguardnot only plaintiffto the losses, any,from if
arising by enginereason of the failure of the to up expecta-come to

upontions based defendant’s non-actionable commendations, but
as a remedy any damages plaintifffor mightwhich the suffer from

negligent misrepresentationsdefendant’s of fact. A mere statement
questionof the it,is an to itanswer since becannot assumed that the

parties mutually contemplated providedand a remedy for actionable
misrepresentations.

But the defendant contends that the exercise of the contractual
right exchangeto engines knowledgeawith full of incapacitythe of
the horse-power engine45 was a waiver as to the inmanner which
the plaintiffcontract had been obtained. If bywas induced the

negligent misrepresentationsdefendant’s to expensive experi-make an
ment which he would not have made, acceptanceotherwise the of

partialthe byrelief afforded the rightsexercise of his under his
contract did not absolve the liability.defendant from It was the
duty plaintiffof the to do reasonablywhat he could to avoid the
effect of negligence.defendant’s His failure to avail himself of the

rightcontractual exchange mightof have damagesincreased the
flowing from the defendant’s acts. The largersubstitution of the for
the enginesmaller presumably lessened the plaintiff,loss to the and
was material uponevidence question damages.the of The extent to

plaintiffwhich damaged bywas uponhis reliance defendant’s mis-
representations question Conwaywas a of Pease,fact. Nat. Bank v.
supra, 335, 336. It rightsmust be assumed the defendant’s in this
regard were bysecured to it juryinstructions to the to which no
exceptions were taken.

Exceptions overruled.

All concurred.


