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flagmanproviding ornegligent ain notquestions a railroadwhether wasThe
of motorgrade crossing driver ahighway and whether theaautomatic bell at

jury.toproperly theinjured submittedfree from fault weretruck thereon was

andby verdictdamaging jurya TrialCase, for motor truck.
crossing Depotonon a levelplaintiffs. happenedfor the The accident

in thetracksin and on theStreet, freightAshland. The house cars
an extent thatyard the the north to suchAshland obstructed view to

sixty ortruck, they pointapassedmen in of the afterchargethe
fromcrossing, approachingafeet could not see trainmore from the

crossing.on thethe north until the front wheels of the truck were
rungnot andcrossing sounded,The but bell waswhistle was the

ap-of theflagmanthere no or bell to warn travelerswas automatic
exceptionsa isproach of relevant to thetrain. Other evidence

opinion.in thestated
Parsons, theMay term, 1921,the ofby C. fromJ.,Transferred

exceptions of theirsuperior court the defendants’ to the denialon
verdict,motion for a todirected and evidence.

Raymond (by orally), plaintiffs.theV. Smith brief and for

(Mr.Burleigh orally),& Jewett and JewettJewett Alvin Theo S.
thefor defendants.

Young, J. the de-ordinaryIt can be found that the man with
knowledge dangersfendants’ of the and would havesituation its

something they plaintiffs’ employeesmore than did to warn thedone
inapproach train,the of the and that but for their failure thisof

respect happened.the accident would not have The defendants’
that menexception therefore must be if it be found theoverruled can

charge of the truck were from fault. The evidence relevantin free
truck,provethat issue tends to that there were men with theto two

crossing,one the theand that when it was hundred or more feet from
proceededto andspeedreduced the three or four miles an hourdriver

crossing.rate the front on onat that until were the He satwheels
and see if a trainleft side of the truck looked toward the south tothe

thatapproaching approachedfrom direction. As he the cross-was
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ing, he saw a thoughtman he crossing tender,was the and thatas
man did nothing to warn him approach train,of the of hethe drove
onto crossingthe stopping.without

The other man on rightsat the ofhand side the and lookedtruck
toward the north to see if a train thatapproachingwas from direc-
tion, but he neither saw nor heard the train until the front wheels of
the truck were the crossing. instantly driver,on He notified the
and the truck,driver whatdid he could to the ofspeedincrease the
but it was preventtoo late to the accident.

In short, it can be found boththat men were alert and did all that
anyone could accident, stophave done to the toexceptavoid the
truck before going crossing. itself,onto the illegal,It is not and ofin
to adrive a crossingtruck onto that astopping,without but is fact
to be the Railroad,considered on issue of the care.driver’s Smith v.

N.70 H. 53.
The test to plaintiffs’therefore determine employeeswhether the

in fault, inquirewere to ordinaryis the withwhether man their
knowledge of the dangerssituation and its would have driven onto

crossingthe theywhen and did.as we thatWhen consider these
men were unfamiliar with crossing,the it is clear it cannot be said
that the mightmanordinary theynot have asdone did.

The evidence that the defendants had installed automatic bells
at crossings road,other prove theyon their tended to that knew of
a device which prevented accident,would have the and was relevant
to the issue of care. Hustis,their Rockwellv. 79 N. H. 57.

enough,It is in farso as the defendants’ thecontention that verdict
beshould set chargeaside because of errors in the court’s is con-

cerned, sayto they except charge.did not to the

Exceptions overruled.

Parsons, J., J.,Snow,C. and did not sit: the others concurred.


