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witness, having anyA on cross-examination hethat haddenied made statement
testimony, signedhehis admitted that hadinconsistent with a state-certain

thereupon him.. The of byment shown exclusion the statement the trial
discretion, groundjustice, of his onin thethe exercise that the notwitness did

give unexceptionable.in theas recorded statement isthe narrative

damages forCase, injuries claimedto recover to sus-have been
by anby being carelesslytained automobile operated bystruck the

by jury and verdictdefendant. Trial for the defendant. defend-The
byplaintiffant denied was struck histhat the automobile, and also

tending tointroduced show that the plaintiff, struck,evidence if was
by plaintiffwas takeninjured. Exceptionnot the to the exclusion

exception appearof evidence. facts relevant to theThe in opinion.the
byexceptions Branch, J.,A bill was allowedof at January term,the

1921, court.superiorof the

Ralph (Mr.DavisJohn R. McLane and W. McLane orally), for the
plaintiff.

George Emery (Mr.and I. LapierreI. Haselton orally),Haselton
for the defendant.

Plummer, witness,defendant called as a physicianJ. The the to
upon daythe theplaintiff accident,whom the went of who testified

plaintifffind that the hadthat he could not sustained any injury.
attorneyplaintiff’s upon cross-examination,The in an effort to dis-

inquired of him ifwitness,credit the he had not made certain state-
testimony.ments with histhat-were inconsistent The witness denied

being signedasked if he aUpon relatingthat he had. had statement
case, replied had,to the he that he did not that heknow but admitted

signature written him.uponhis a statement shown He ifwas asked
theattorneythe took statement did not writewho down hewhat

suppose so;“I so.”him, hopetold and he Theresaid: was no other
making signingand of therespectingevidence the statement. At the

testimony witness, the plaintiffof theconclusion of the offered the
by him to evidence.signedstatement contradict his It excluded,was
excepted.and plaintiffthe

byhaving provedthat the admissionplaintiffThe witness’contends
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as astatement, entitledhe wassignedhe thesignatureof his that
hadIf therehis evidence.it to discreditto introducematter of law
re-asmaking of the narrativethetocontroversy relativebeen no

conclusively estab-if hadstatement, or it beensignedcorded in the
the wit-Butit, he be correct.made wouldlished that the witness

wouldand his evidencemade the statementshavingness denies
circumstances, twosuchhe did not. Underfindinga thatwarrant

haveHe couldto trial court.open theprocedure weremethods of
theythatjurythetowith the instructionsthe statementadmitted

theyIf found thatmade it.the witnessshould determine whether
But, theyif shouldgive properit consideration.did, theyhe should

case.they lay it out of thenot, shouldthat did thenconclude he
upon thehe could determineOr, discretion,hisin the exercise of

statement, admit orandthethe witness madeevidence whether
pursued thefinding. The courtin hisexclude it accordance with
findinga thattestimony supporttolatter And as there wascourse.

statement, exception to the exclu-did make thethe witness not the
province of theIt thecannot be wassion of the evidence sustained.

competencypass upon thecourt, advisable,trial if it tohe deemed
upon suffi-basedevidence, having so,of and done his decisionthis

exactlycase like this hascient evidence is not revisable. While no
analogousstate, thatpassed upon bybeen the in cases arecourts this

Groton, 151,in In v. 66 N. H.principle beenhave decided. Colburn
by plaintiff provetopaymentevidence of the a claim theof offered

opinioninliabilityan The court theadmission of was excluded.
preliminary presiding justicesaid: “The of for the atquestion fact

was, claimpaymentthe trial whether the of Mrs. Estes’defendants’
pur-liability,in of or a meresettlement her suit was an admission of

peace. appear questiona of thatchase of As it does not that decision
against evidence,of in the be theintent favor of defendants would

paymentthe exclusion of the not a cause for a new trial.” Theis
52,in Shepard, 58, followingcourt Theobald v. H. used the75 N.

language: it a“Nor was error for the to find that certain lettercourt
by plaintiffthe to defendants, offering discount,written the to make a

compromise circumstances,was intended as an offer of under the
and that N.Hoyt, 151,to exclude it for reason.” v. 33 H.Bartlett and

Tenney,Field H. a513,v. 47 N. are in which evidence of similarcases
character was instructions. Injury propersubmitted to the under

Hoyt, supra,Bartlett v. it the exist aswas said that “whether facts
by other, fact, which,party questionclaimed one or the whenis a of

in competencythe form of to thepresented preliminary inquiry,the as
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witness, may byof the be court, or,determined the in the exercise
discretion, byof their the Injury.” Jones,Jenness 475,v. 68 N. H.

statingthe court after that whether a statement was an admission
liability mightof be submitted to the jury properunder instructions,

question uponadded: “But the of fact which, in case,such the com-
petency or of the dependsotherwise evidence necessarilyneed not be

mayto the jury, bysubmitted but be found passing uponthe court in
competencythe of the evidence.”

It is held in this that astate whether confessionin a criminal action
and,voluntary, therefore,is entitled evidence,to be admitted as

questionis a for the trialof fact court to determine. Squires,State v.
364, 369; Pike, 399,48 N. H. State v. 49 H.N. 407. It was said in

supra, thatSquires,State v. the prisoner“Whether confession of the
voluntary purely questionwas or not is a fact;of as much so as the

question testifywhether a witness offered to not,was interested or
qualifiedor a testifywhether witness was to expert,as an or

paperwhether the loss of a has been shown so as to in-allow the
secondarytroduction of evidence of its Incontents. this and the

cases, judgelike the who tries the cause decide, althoughmust in
may questionsome instances he submit the of fact jury.to the

case, the byIn either whether decision be judge alone,the or it
uponpassed by jury, exceptionbe also the no lies so far as the

question one of fact.”is The trial court can determine aas
preliminary question experimentsof fact whether have been made

they mayunder such conditions that be introduced as evidence.
Spinning Mills,v. 72 N. H. 292. In a highwaySaucier damage

placecase “whether the exact where it is damageclaimed the
sufficiently designatedis in notice,was received the a prelimi-is

nary question of law and fact to be bydetermined the court.
questions, may, however,Like kindred it be propersubmitted with

jury.” Ashland,to the Carr v. 665,instructions 62 N. H. The668.
finding a trial that a childof court is of intelligencesufficient to
testify, upon evidence,if made sufficient is not revisable. State v.

488,H.Sawtelle, N. 502.66
546,Tucker, 548,41 H. the subjectIn Jones v. N. is bydiscussed

“ determiningJudge Doeas follows: The rule the subj uponect's which
may prescribingand the ruleexperts testify, qualificationsthe of

law; witness,are of but whether aexperts, matters offered an ex-as
apert, qualifications, question fact,those is ofhas to be decided

disqualificationsthe Theby the court at trial. various which render
incompetent giveto be sworn and toperson anya testimony, are
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particular casein aby law,fixed existthe disabilitiesbut whether
personthat adisabilitya questionis of a is suchfact. And whether
expert,testify as anonly hetestifycannot that cannotall,at or such

con-fact, mostdisabilitythe a ofequallyexistence matterof the is
expertThat anveniently satisfactorilyand at the trial.determined

definite a ruleknowledge skill,or asspecial peculiarmust have isand
witness, bemustsubscribingas that paper,the a orsearch for lost

diligent special peculiarandand a hasthorough; and whether witness
awhetherknowledge, question questionis a fact as themuch ofas

fact,of the wholediligent thorough. Upon questionsearch is aand
it isunlesspresidingcourt will not a justice,the decision ofrevise

subjectis notspecially revision,him and decisionbyreserved for his
ofthat the ruleexception. appearto doespresent case,In the it not

anddisregarded,law, expert,anprescribing qualificationsthe of was
qualificationsthe thejudgment presiding as to whatjustice,of the
plaintiff citesof the and Thewere,witness was conclusive final.”

144; ante, Dow v.Thompson 98;Morin, ante, Company,v. Koren v.
250; v.Dow, Railway,77 N. H. H. Haines150; Villineuve 73 N.v.

anyCo., furnishInsurance H. None of these cases52 N. 467.
authority plaintiff’sin support of the contention.

to intro-overruled, theexception plaintiff,The wasof the which
inin the defendantsbyduction of a statementevidence written

theground thatThompson Morin, supra, uponv. based thewas
thecontradictintroduced,statement was and did notproperlynot
theas toplaintiff’s preliminary questionTherewitness. was no

making signingor of the statement.
plaintiff on cross-In Koren v. for theCompany, supra, a witness

signing. Buthepapersexamination admittedwas shown which
they bywere not in the defendants.offered evidence

by theaffidavitThe anexcepteddefendant to introduction ofthe
plaintiffTheplaintiff supra.in the Dow,trial of the case of Dow v.

her.called the affidavit contradictedaffiant to introduce the which
hostile, and whetherThe court held that whether the witness was

andcontradicthaving permittedcalled toher, plaintiffthe beshould
Andto decide.impeach her, courtquestionswere of fact for the tidal

issues, incon-andalso that as tothe affidavit was relevant material
discredit her.with totestimony,sistent her it could be admitted

exception any the affidavitThe thatbywas not taken reason of claim
bymade signedwas not or the affiant.

cross-examin-Railway, uponIn supra,v. the defendantsVillineuve
a he deniedation of to him statement whichwitness showed a written

LXXX. 18.VOL.
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making signing. presentingor In their evidence the defendants
called a a and testifiedwitness who identified written statement
that it Thesigned bywas made and the mentioned witness.above

exception.statement then read the There wasjurywas to without
question controversyno theas to admission of the statement. The

in the examiningcase related to the a witness.method of
exceptions, Co.,The which were overruled in Haines v. Insurance

supra, ofrelated to the of as to the valueintroduction evidence
property by deposi-contradictingand the method of witnesses their
tions. The -dis-special bearing uponcase has no the issue under
cussion, except policy courtproofit contains abundant of the of this
to leave to the decision of trial evidence shouldthe court whether

place.be pointexcluded on account of its in of time orremoteness
plaintiffThe in other jurisdictionshis brief has cited cases from

But,which appear to sustain a certain extent.his contention to
theyif they followed,him be in viewabsolutely,sustained could not

of longthe established of this court to leaveand well settled rule
questions underof such a one here considerationcharacter as the

“Finalityto the as to thefinal determination of the trial court.
findings fact, by theory, byin and somehowever, is most Courtsof

in . . thepractice,Courts . This isjudge.conceded to the trial
— nothblypracticalsensible of Newand A few courtsdoctrine.

Doe) andHampshire (largely Justiceto the of Chiefdue influence
— substantiallyfor allsystematically recognizeof itMassachusetts

qualificationsthe oftopics (suchthe rules of a asevidence. On few
recognition. theexpert witness)an Onalmost all enforce itsCourts

it, but never-remaining topics, an toprofessmost Courts adherence
professionof theinconsistentlytheless time and thatwaste their own

pettyaby recording great uponat thousandlength opinionstheir
pieces ofparticularquestions preliminaryof fact admission ofto the
that thechiefly qualificationevidence. isThis due to their usual

necessity overhaulingof'abused’;discretion is final it so theunless is
'abused,’ in-detail,the in has beenfacts to see discretionwhether
very uncer-very and thevolves the Courtappellatelabor for the

discretion,oftainty by a doctrinefor suitors which would be obviated
appellate Court,usually theanythingif it were isworth at all. It

How-of discretion.Court,not the trial doctrinethat 'abuses’ the
explicitlytheory or lessever, least,in at are moreall Courts found

on thejudgetrialrecognizing finality thesome concession of to
of evidencethe rulesupon applicationmatters of fact ofwhich the

depend.” Wigmore, Ev., s. 16.
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didthe courtassumptionthe thatdisposed uponThe is ofcase
Crossinadmissible.law the isnot rule as a matter of that evidence

interpreta-116, If not the correctCompany, 79 H. 120. this isv. N.
for ansuperior courtcase, to theplaintiff applytion of canthe the

ruling.grounds forstatingamendment the the

Exception overruled.

All concurred.

Cheshire,
3,Jan. 1922.

Emogene Ball.v. H.B.Valentine Weston

give hiswherebycontract, plaintiff toa contractedIn an for breach ofaction
nego-during priorsuperintendent defendant,a evidence thatservices as to the
repre-looking agreement plaintiff falseprofit-sharing madea thetiations to

knowledge ability induce thebusiness tosentations as to conduct thehis and to
negotiationsalthoughcompetent, werethedefendant to thereinenter was

subsequently made.andabandoned the contract declared on was

term,ApriltheExceptions, by Kivel, J.,Bill C. atof allowed
1920, superiorof the court.

for thedamagesplaintiff at tobroughtThe an law recoveraction
hire forfully ofperformdefendant’s a written contractfailure to

business,entireplaintiff’s Superintendent of ourthe “services as
appearedshop.” Itincluding foundry, pattern shop and machine

agree-concerning profit-sharingparties negotiatedthat athe first
the con-laterplan aout,ment. This not carried and few weekswas

atthatin to showtract offeredquestion was made. The defendant
to hisasplaintiftthe earlier conferences the made false statements

wasThe evidenceknowledge abilityand to conduct the business.
exception.excluded, subject to

plaintiff.(by orally),H. and for theWilliam Watson brief

(Mr.George Jordan(of Vermont)A. B.Weston and Chester Jordan
orally), for the defendant.

evidencePeaslee, excepted the ofJ. The defendant to exclusion
tending plaintiff qualificationsto show hisrepresentedwhat the had


