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conclusively that an agentestablished he was ofit had beension, if
defendants, not be considered.needthe

it be found that he notthat could wasBy reason of the conclusion
be rendered for the defendants. Thea couldagent,their verdict

plaintiff’sthegrantingto of motion forexception thedefendants’
the plaintiffWhether beis sustained. shoulda directed verdict

courtfor the trial to determine.agreement isfrom hisrelieved

discharged.Case

All concurred.

Coös,
3,Jan. 1922.

WoodburyAttorney-General Foren)(ex E.rel. Wm. v. B.
a.&Gates

provisions 1897, 78,adopted of c. for itshas the Laws annual elec-a townWhere
byprocedure prescribed for biennial elections that statute and itstions, the

applicable.asas farshould be followedamendments
2)(Laws 78, Republican1897, s. andc. the Democraticcaucus lawUnder the

partyparties authorized to select their candidates forin Gorham were town
1921; being recognized24,of there then nothe Feb. butat caucusofficers

“Independent” party, desig-no nominees toor were entitled be“Citizens”
parties.ofas the candidates suchon the ballotnated

provisions 1897, 78,having adopted of c. for itsthe Laws annual elec-Gorham
joint(but 1905, 93), ac. caucus called on reasonable noticenot Lawstions

Republicanof the Democratic andby of the town committeeschairmanthe
unanimouslyprocedure,of andparties its own rules vote thatcould establish

by printedcaucus, ontheir names thethe have both“all candidates elected
chosen,soRepublican ballots.” Candidates whose namesand Democratic

duly clerk, party,ofto the candidatesthe town were eachcertifiedhave been
placed uponproperly so the ballot.names weretheirand

require for for1905, 112, that caucuses nominees offices toc. bedoesmotLaws
days priormeeting twenty-eightbetown shall held to thean annualfilled at

daysmay priortheymeeting; be eleven thereto.but held
pro-quoof a warranto will not be amended into anatureAn information in the

preparingof a in aceeding of the erroneous action town clerkfor a review
larger defendants,of votes for theballot, number were intendedwhere the

case are with them.merits of theand the

' quo praying judgmentof warranto ofInformation, in the nature
meeting Gorham,at annual ofofficers chosen theagainst townouster

March, 1921.
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9, adopted provisions 78,the1915, chaptertown the ofMarch
adopted chapterhas not1897, 93,Laws but Laws 1905.

meetingprepared the clerk thebyThe ballot as town and used at
columns, respectively,four three ofcontained which were headed

Democratic, Independent.Republican, RepublicanThe and Demo-
for printedcratic candidates the several as on the ballotoffices were

same, appearedthem in thethe and three of also as candidates
inIndependent relator, Foren, appearedcolumn. The name of the

Independent column as athe candidate for selectman for three
years. except libraryto all other officesAs trustee and commis-water
sioner, Independent pre-the column nocontained nominations or

the in years,sented names contained the other In formercolumns.
Republicanit had been the custom for the and Democratic voters

separately bymeet inof the town to caucus at the timesame and
agree personsto on the sameconference as for thecandidates several

offices.town
February 21, 1921, a for a Februarycall caucus to held 24 wasbe

posted. This headed signed bywas “Citizens’ andCaucus” was
the Republicanthe chairmen of and Democratic town committees.

meeting opened itWhen the was stated it wasthat called as a joint
parties.of both Aftercaucus discussion as whether the par-to two

separatein rooms,ties should meet it agreedwas without todissent
go together, meeting votingthe unanimouslyahead “that all candi-

caucus,byelected the printeddates have their names on theboth
Republican and Democratic ballots.” A list of candidates was

and certified tochosen the town clerk with the vote of the caucus
printingas to the of the daynames. The asame caucus of “The

ofIndependent held,voters Gorham” was at which a list of candi-
adopted exceptiondates was which with the of those who declined

wasthe nomination certified to the town clerk printedand theon
headingunder “Independent.”ballot the No anyvotes had at

previous election been atcast Gorham under the Independentname
party. election,Before a committee chosen at Independentthe

protested againstin writingcaucus printing in two columns the names
atof the candidates chosen the other caucus. objectionNo was

holdingmade because of the ofdate the caucus. the meeting,At
fully explainedthe ballot was to the voters, none of whom was de-

byorceived misled its form. Foren,The relator, had 139 forvotes
years.selectman for three opponentHis received 170 votes in the

Republican column, in128 the Democratic and two in thevotes
column, his beingblank name written in. All the other candidates
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columns received aRepublican majorityand Democratic ofin the
thatUpon ground the relator nothe showed titlethe votes cast.

dismissed,ordered the billthe court unlessto the officeof selectman
election was void. Heard and trans-matter of law the wholeas
April term, 1921, of theJ., superiorfrom theby Sawyer, court.ferred

orally), plaintiff.for theLibby (byF. brief andJesse

Shurtleff, Hinkley (Mr.Drew,and Oakes & OakesR. EvansAlfred
orally), for the defendants.

legalityobjectsThe relator to the of theParsons, J. ballotsC.
upon grounds, (1)in two be-election Gorhamat the annualused last

agreed upon at the so-called Citizens’ caucuscause the candidates
Republicancolumns, one headed and the otherprinted in twowere

Democratic, of in one column which should have beeninstead
(2) theclaims, Citizens, and because caucus was heldheaded, as he

daystwenty-eight before election.less than
78, 1897,c. foradopted provisions Laws ofhad the ofThe town

prescribed forprocedureThe biennial electionsits annual elections.
have been at theits amendments should followedby that andstatute

1897, c.they applicable. 78, s. 8. Underwere Lawselection so far as
centum,per of the votecasting at least three entirelaw, partiesthat

governor precedingat electionin for the biennialgivenof the state
by legalofa caucus voters.to choose candidatesare authorized

orprovision applied literally,is the total votethis16., s. 2. Whether
Gorham,to theis restrictedpercentage is reckonedupon which the

byareRepublican parties of the town the statuteDemocratic and
by legala caucus ofcandidates for town officersauthorized to select

FebruaryGorham,inholding the caucusesthe ofvoters. Prior to
“ ”“ ” Independent partyrecognized Citizens’ or24,1921,there was no

any governorparty cast votes forstate,in in Neitherthe or Gorham.
any electionelection, anyor for candidate atprecedingat the biennial

had heclerk have erredConsequently the town wouldin Gorham.
Republican and caucusDemocraticjointthe of theprinted nominees

ofplacingdid in the namesas he errheadingunder the “Citizens”
the theparty upon ballot. As“Independent”the of thenominees

provisions that act1905, the ofadopted 93,c. Lawstown had not
inapplicable.thereat areprocedurethecalling andas to town caucuses

necessarily toauthorizedreasonable notice wasThe caucus oncalled
Although postedthe notice ofprocedure.ofestablish its rulesown
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signed bythe call wasmeeting headed “Citizens’ Caucus”wasthe
theparties.both Whenof the town committees ofthe chairmen

a caucus ofjointthat it called asmeeting opened it was stated was
of the twoPreviously it had been the customparties.the two

by conferencein at the andmeet different rooms same timeparties to
offices.for the severalagree personson the same as candidatesto

of eachprocedure each the candidatenominee would beUnder such
athe ticket asnecessarily placedname be onand his wouldparty

prohibitswhichparty,of each for there is no rule of lawcandidate
party.than onebeing presented byas a candidate morefromone

parties,of assembled withoutoccasion the voters the two soOn this
go together. unanimouslydissent, agreed to ahead It was then

namesby caucus,elected have their“that all candidates thevoted
Republicanboth the and Democratic ballots.” Candi-onprinted

attachednames,then chosen and their with the conditionweredates
duly From these factsselection, certified to the town clerk.theirto

partythat each in chose the sev-be found caucus assembledit could
partyas nominees of the and hence their names werecandidateseral

placed on the ballot.properly
againstvalid,second if is also decisive hisobjection,relator’sThe

placed on The contention thatright to have his name the ballot.
twenty-eight daysbeen held before electionthe caucuses should have
4, 78, 1897, adoptedan to s. c. inuponbased amendment Lawsis

1905, andLaws c. 112. The ballot law of 1891 1897 substi-1905.
privately prepared.an official for theballot ballots hithertotuted

duty preparing imposedbiennial elections the of ballot wasFor this
secretaryupon preparationthe of state. The of ballot for usesuch

throughout requiresthe state involves much and andlabor detail
Accordingly provided by chap-time. it was section ofconsiderable 6

of the ofter 78 Laws 1897: “Certificates of nomination and nomina-
papers secretary Thirtytion shall be filedwith the of asstate follows:

days dayto of inprior the election case of candidates to be voted for
by state, daysthe voters of the entire sixteen in case of nominations

by and and twenty-three daysmade wards cities in case of all other
nominations,”“All written, plainlynominations.” other as refers to

go uponvoted for at biennialofficers elections because no others the
necessity allowingThere could be cityballot. no for town or clerks

in upmuch time which makeso to the ballot for local elections. Ac-
cordingly, 8, byin section adoptwhich towns were authorized to the
provisions they applicableof the act far“so as are to town . . .
elections,” providedit filingis that “the time for certificates of nomi-
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nation and papersnomination shall be at days priorleast six theto
day of election.” In words,other providesthe act that section 6
should not apply to town elections as to filingthe of nominations
and the words “all other nominations” used in the section do not
include officers to be invoted for other than biennial meetings.

Chapter 112, 1905,Laws 4, 78,amended s. c. 1897,Laws of which
when enacted contained no reference to caucuses, to read as follows:

4.“Sect. Certificates of nominations made in accordance with the
provisions of sections 2 and 3 of this act, shall contain the name and
residence of each candidate, officefor which he nominated,.the is and

politicalthe principles partyor he represents, signedand shall be
by the chairman and clerk of the convention,caucus or whenand
practicable such certificates of signednomination shall be by each
candidate, but the absence of signaturethe of a candidate shall not

ainvalidate certificate of Anynomination. caucus or convention
wherein nominations are made of candidates to bybe voted for' the
voters of the entire held,state shall be thirty-fiveat least, days prior

dayto the of election; wherein nominations are made' of candidates
to bybe voted for the ofvoters cities and wards, least, twenty-oneat
days prior dayto the of election, and in cases,all other at least
twenty-eight days prior dayto the of election.”

arguedIt is that “in all other cases” nominees for town officers
are included. If they are within the letter of law, very plainthe it is
they are not within the intention legislatureof the and hence not
within meaningthe of the Opinionlaw. Justices,the 66 N. H.of
629, 3,655. 2Sections and to which refers, onlysection 4 relate to

“officers chosen at biennial elections.” It is plain the matter in mind
draftingin the holdingamendment was the of caucuses thefor choice

.of candidates to be voted for at biennial elections.
. But if the amendment is read in connection providingwith section 6
the times filingfor nominations with secretary state,the of the
matter added to 4 in readilysection pertain1905 is seen to to that
section rather than to s. 4 originallywhich onlyrelated to formthe
of certificates of nominations.

comparisonA of the new matter added in 1905with section 6 shows
assignedthat the date for the caucus for each class of inofficers is

days greatereach instance five than that within which nomination
paper? must be filed for the same class of officers. The amendment

onlyof 1905 could have been bywritten one provisionswho had the
of in mind. In section,6 that already seen,section as has been “in
case of all byother nominations” does not the terms of c. 78 include
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probablenotmeetings. It isthan biennialelected at otherofficers
“in all othersubstantially expressionin the identicallegislaturethe

Theofficers.amending intended to include suchin the actcases”
relating toupon provisionsto and is foundedrelatedamendment

applica-fromexpressly excludedelections, which werebiennial
exten-giving moreappears fortion annual elections. No reasonto

ittomatter whichamendment than to theapplication to thesive
whichdefining the time withinpurposean ofis addition. The

thatto make certainappears to have beencaucuses should be held
requiredseasonably filed asthe of caucus action could becertificates
to townlegislate asthought necessary toby law. If it had been

elections wouldcaucuses, applied for biennialthe rule to caucuses
daystwenty-eightinstead ofrequiredhave them to be held eleven

topenalty attachedprior It noted that no isto election. is to be
elec-days beforerequireda a the number offailure to hold caucus

refusetosecretary required or authorizedtion. The of state is not
ground thataccept uponfiled thedulyto a certificate of nomination

Seemade.late, especially objectionthe held too if no iscaucus was
had9,s. of the statuteappearslb. It that the local construction

holding theagainstbeen the time ofthe relator’s contention as to
beenthought hasmeeting.caucuses for the annual town It is such

consideration,general understanding. regardlessthe of thisBut
uponmight not be sustainedweightwhich is of little anddoubtless

requirein tothorough inquiry, it intended 1905it is clear was not
meetingscaucuses for nominees for officesto be filled at annual town

days prior meeting. objectionsto be Thetwenty-eightheld to the
of the relator are without foundation.

actually pre-althoughquestionsThese been nothave considered
provided forsented commissioners isby the case. A board of ballot

arising in case of nominations.”questionsdecision of “allfinal
questionsto1897, 78,Laws c. s. extendsjurisdiction9. Whether their

does,itarising entirely clear. Ifupon may not betown elections
party of“Independentthe Gorham”or that of theobjectionrelator’s

makingnot, dutythe ofshould to them. If it doeshave been made
authorityitup imposedthe carries withuponballot the town clerk

siiper-subject to thequestionsto decide all of and fact involvedlaw
intending power of the court.

form of actiona warranto is thequoAn in the nature ofinformation
formpropernot theappropriate to office. It isthe trial of titlefor

for thesuperintending jurisdictionof action thefor the exercise of
mightproceedingrequired, thejusticecorrection of Iferrors of law.
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be amended to one proper afor review of the action of the clerk in
making up the ballot. But ifeven it were probable that on such
amendment and trial the action of the clerk would be found erroneous
so as to theaffect result of the election, the amendment would not

granted.be The merits of .the case are with the defendants. The
larger number of votes were intended groundfor them. The upon
which the proceedsrelator in case is inthis error of thelaw town clerk
in placing certain names on the ballot. mightWhatever view be
taken of question,this justice would requirenot an amendment for
the purpose raisingof questionthe whether the will of the people
can be Attorney-Generaldefeated. Sands, 54,v. H.68 N. 58.

Petition dismissed.
All concurred.

Coös,
21,Jan. 1922.

FogartyArthur A. a. v. A. a.Toussaint & &John

by city authorizingA vote the council of Berlin amountthe issue of bonds to the
$400,000,of high thoughbuilding,for the a schoolerection of in excess of two

cent,per valuation, (with indebtedness)of the last but inassessed other not
cent,per thereof, 1919, 262; 1921,excess of five c.is valid under Laws Laws

85,c. Part ss. 2-4.vii,

Equity, by payers cityBill taxin two resident the of Berlinof
against city, viz., mayorofthe officers said and members of the coun-

the and thecil, treasurer members of board of education and members
erectinga to act on of ajoint appointedof committee the matter

cityhigh building. allegesbillnew school The that the council of
high incity building citysaid voted a said andhave to erect school

built;is being citythat the same now that the has voted tocouncil
$400,000 procureissue of the toauthorize bonds to amount ofthe

mayor citysame,the and andfunds for the construction of the
bonds; $400,000to issue such that said sum of iscouncil are about

cent,per citylast of thein of the assessed valuationexcess of two
city perthe is not in excess of fivebut with other indebtedness of

cent, of said valuation.
of the defend-proceedingsthe bill is that all acts andprayer ofThe

relating expenditure ofcityof the council to theants and all votes


