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causing death,8-13, negligentlyS., 191,c. ss. for the amountupon P.In actionan
for remaincould have earned his estate is what wouldintestatethewhich

necessary expense living.ofdeducting his owntheafter
charge, question susceptibleexception a it ofgeneral to the whether wasUpon a
not be considered.willconstructiona different

causing plaintiff’stbe death of the intestate.negligentlyCase, for
Allen, J., plaintiff.with verdict for thebeforeby juryTrial

“following: elementcontained the The thirdjurycharge to theThe
earning capacity in whichof connection withlossof is fordamages

duration life are to be con-probableand his ofagethe decedent’s
byelse the whichanything disclosed evidenceassidered, wellas

earning capacity capacity. This the. . isquestion.on thebears
ableestate, and that one is tomoney one’s means whatforto earn

— ablein other words what one would be tobe his estatetoworth
andbe able to earn over above what ithe wouldfromsave what

saving ability from the time ofHis nethim to live.would cost
during probablehis duration life measureof wouldcoming ageofhis

damage.”ofelementof thisthe extent
itthe statement that what would costexcepted “toplaintiffThe

determining damagesin theinto considerationto is be takenlive to
to the estate.”

May 1921, superiorthe court.term, offrom theTransferred

William, orally), plaintiff.and for(by brief theRogersN.

Loring, Coolidge (of Massachusetts)& NobleFuller andArthur O.
orally), for the defendant.(Mr. Mr.Fuller and Noble

negligently causingfor the death ofParsons, C. This actionJ.
brought 8-13, Exceptss. c. P. S.191,underplaintiff’s intestate isthe

statute, inhighway the this stateprovincial first modificationfor the
beingathat the death of human could notof the common law rule

953,in the c.action,a of is found statute Lawsconstitute cause
by way againstproceeding of1850, 7, authorizings. a indictment

by employment,a not in theirpersona in of of liferailroad case loss
Piperor v.through negligence of the railroad its servants. Rail-the

plaintiffof for the435,H. The contention counselroad, 75 N. 443.
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that the of act besource this is to found in act ofthe Massachusetts
1840, Englishc. 80 than in passed (9rather the inact & 10 Vict.1846

93), usuallyc. Campbell’s act,called Lord is wellprobably founded.
so,But if soughtthis be the conclusion to be based thereon that the

theory of the act of of existing legislation punitive1850 or the is
compensatorythanrather not byis sustained the judicial'construc­

tion of that or subsequent amendatory legis­act the action of the
theorylature. subsequent legis­Whatever the of adjudication and

lation in (Hudson Railroad, CareyMassachusetts v. 510;185 Mass.
Railroad,v. 1 475), purpose ofCush. the the here held to beact was

compensation. The punishmentidea of inis referred to sub­not
sequent adjudication legislation. Railroad,or In State N. H.v. 52
528, it was proceeding thoughheld that the criminal in form towas
be recoveryconsidered and treated a damages;as civil action for ofthe
that it was punishnot intended to the defendants to thembut make

in damages family“liable to the and heirs of the deceased for the
injury deprivingdone to in theythem them uponof one whom leaned

support guidance.”for and by Judge PerleyIb. 548. As instated
Gilmore,State v. 24 N. H. 461, 471, provides“The inlaw substance

a recoveringmethod for a sum for survivingthe of rela-benefit the
tives oneof whose life has by negligence,been lost oncarelessness or

groundthe that survivingthe relatives have an thatinjurysuffered
ought pecuniary compensation.”to areceive In the same case it

that,was held as imposedthe fine to uponbe a was to beconviction
given the deceased,relatives of relatives,the if the deceased left no
no imposed.fine could be presentUnder inthe statute such situ-
ation no damages can be recovered. v.Hinman Director General of
Railroads, 79 H. Railroad,N. 518. The indictment in State 52v.
N. H. properly528 was tried, held, preciselyit was beenas if it had
a bycivil suit the injury resultingdeceased for not in death. The

requiredstate was proveto the defendant’s fault and the deceased’s
absence of fault as cause for injury.the found inThe distinction

legislationMassachusetts between this Campbell’sand Lord act
(Carey Railroad, supra) followed,v. not Hamp-was here but the New
shire statute appears to have been administered on the lines of the
English act, under liability uponwhich the dependeddefendant’s
the rightexistence of a of deceased, (Senior Ward,action in the v.
1 El. 385,)& El. and the purpose of the act was to beconsidered
compensation byto the relatives of the fordeceased loss sustained

Q.the death. Blake Railway,v. B. 93; Railway,18 Franklin v. 3 H.
211;& N. Railway, (n. s.)Dalton v. 4 C. B. 296.
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1887,andin 1879of the actIn the and reenactmentsamendments
act was abandonedMassachusettsprocedurethe form of found in the

of theby administratora suit theEnglish procedureand the of
takenexpressions apparentlyandadopted.deceased This fact

ofconclusively dependencethedirectly English showfrom the act
ofAll that remainedCampbell’s act.present uponthe statute Lord

provisiontheamendments wasthe Massachusetts act after these
35,1879, c.act ofdamages recovered. Thefor the distribution of the

righta ofgaves. the administrator1, repealedwhich the act of 1850
as thedamages to suchaction for but the were limitedinjury,the

90,H.Company,French 66 N.mightdeceased have recovered. v.
H.N.Manchester, 6298; Railroad, 404;H. Clark v.Corliss v. 63 N.

form.substantially present1887, acquired577. In the statute its
neglectwrongful act orperson bythe death of a a“When is caused

theanother, which,of have entitledensued,if death had not would
of suchperson damages therefor, then,to the deathinjured recover on

damagesperson, may, . . . recoverhis executor or administrator
by suchperson personfor the to of causedinjury the and estate such

although thewrongful neglect consequent death,or and andact
felony.law, toamount,death is caused under insuch circumstances as

andIn mentalassessing damagessaid thethere shall be considered
inphysical himpain of the toinjured person, expensethe occasioned

probableage,his life and to and hisupon decease,his estate his his
orwrongfulduration actearningof life and capacity for saidbut

neglect.” 1887, 71,Laws c. s. 1.
person,recognizes wrong family“The statute a deceaseda to the of

gives injuryand an theadditional In addition tocause of action.
to injurythe theestate, maydeceased and to his there be recovered

familyto his in sectionbyoccasioned ‘injury’his death. wordThe
(2)1 the(1) dies,includes the andinjury personto the until heinjured

injury to Frenchwidow, children, byhis death.”or heirs reason of his
v. isCompany, supra, relatives98. The deceased’sinjury to the

de-worked thethroughout ofthe diminution of his estate because
expecta-struction of ability bearinghis to histhereon,create one. As

tion of life consid-earning capacityand factors forhis are named as
grosseration. theearning capacityWhile his befor himself would
anyamount inhe could obtain as the fruit of his or serviceefforts

capacity, the benefitor theamount which he could earn for his estate
necessaryof others deductingwould be thewhat remained after

expense aug-of toliving.his tendsearning capacityown His which
dependentment his naturallyestate or to permit him to aid those
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earning capacity; capacityhisnecessarily netbounty hisupon his is
Theacquisition.ofnecessary expensemoney theacquire lessto

376, inRailway, 364,N. H.Carney v. 72inwas so construedstatute
it believed has everThis rule isguide another trial.1903 as a for

H.Railway, 73 N. 367.Dillon v.consistently applied.since been
upon491, damages were assessedAnderson, N. H.In Imbriani 76v.

money abovecapacity to earnprobablethe basis of the deceased’s
berecovery shouldthatliving expenses and the contentionhis

in maintain-might expendedhaveby the deceaseddiminished what
questionthat thegroundthefamily uponaing was overruled

and inclinationopportunitynot ofcapacityof earn andwas to
to save.

is, “Theexception was takenwhichin this case toThe instruction
in connec-earning capacityloss ofdamagesthird of is forelement

lifeduration ofage probableand histion with which the decedent’s
by the evidenceanything else disclosedconsidered,be as well asare to

capacitytheearning capacity is. . . Thisquestion.which bears on the
beable tomeans what one ismoney estate, and thatto earn for one’s

able to saveone would beIn other words whatworth to his estate.
and above what it wouldoverbe able to earnfrom what he would

comingability from the time of hissavingcost him to live. His net
the extentof life would measureage during probableof durationhis

entirely clear.is notdamage.” This instructionof this element of
pre-ability the statuteto save whichcapacityIt is to and notearn

Anderson, supra. Butdamages. Imbriani v.scribes as a ofbasis
to mis-was liablemay argued that the instructionalthough it be

saving ability, reference tonetby term,of theconstruction the use
expressionin the use of theto show thatprecedingthe sentence tends

thought in mind wasthe“saving ability” beingand “able to save”
deducting it wouldafter “whatearningsof be leftthe that would

clearly at the trialcharge so understoodcost him to live.” The was
ability”“saving orreference toexceptionfor no taken to thewas

hefrom whatbe able to saveexpressionto the one would“what
himcost to live.”above what it wouldwould be able to earn over and

cost tothat what it wouldplaintiff “to the statementexceptedThe
damages todetermining theinlive is to be taken into consideration
that he haddefinitely informed the courtexceptionthe estate.” This

andits termsin accordance withcharge jurybeen to theunderstood
excepted to.legal propositionof thequestioned only the soundness

belaw, exception mustcorrectly the thepropositionAs this stated
susceptibleappearscharge nowlanguageIf of the•overruled. the
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of a different inconstruction conflict with the rule of Imbriani v.
Anderson, supra, the matter was not called to the attention of the

seasonablycourt. As the objection presented court,was not to the
plaintiffthe generalcould aquestion excep-not now raise the under

tion. Mason Railway, 300,v. N. H.79 305. As he neither objected
nor excepted on ground, questionthis the notis before the court.
Alden Speares Railroad, ante,Sons Co. v. plaintiff’s243. The ex-
ception is overruled.

As argumentthe exception counsel,defendant waives the to of
plaintiffthe has

Judgment on the verdict.
All concurred.

Merrimack,
7,Feb. 1922.

PaperAdm’r,Otis J. Smith, v. a.Mason-Perkins Co. &

In by againstan action at common injurieslaw a servant his formaster received
work,in proving non-assumptionthe the of uponburden of the risk is the

employee.

Case, to recover for the death plaintiff’sof the Trialintestate.
by jury.

The intestate,defendants sent the a'boy of nineteen, with another
employee Tenneynamed lodgedto clear the stream of wood which
on snagsstones and beingas it was floated to their mill. The intes-
tate up Tenneywent one side and the other side farof the river as
as anythere was wood and then clearingstarted back the asstream
they went. When the intestate finished the work on of thehis side
river, he Tenneyasked what he should do Tenneyand told him to
come over hewhere was. The intestate was about one feethundred

Tenneyfrom at time upthat and started pike pole.stream for his
Tenney wadingnext him gosaw the stream and him iftold to back
he could not He stream,swim. and faced orturned down took two

stepsthree and stepped slippedor from a stone on he waswhich
standing into a hole where the head,water was over his and was

bydrowned. Sawyer, J.,Transferred term, 1920,from the October
of superiorthe plaintiff’scourt on the exception to a nonsuit.


