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1905, a lien entitledby not createS., 141, 10, c. 41 doesas amended Lawsc. s.P.
furnishedmaterialspreference prior mortgage; a lien ona but createsto a over

evenupon house, itselfrepair house, etc.a etc. and theor offor the erection
thethe timepart atthough a of the real estatenotsuch materials have become

to the hen is made.attachment secure
given prioradvances), to workmortgage (notThough futurea to securethe hen of

are advancedfurnished, sumsattaches at the time variousmaterialsdone and
subsequent receivesmortgage recorded, a henor whoat time the isand not the

mortgagee subsequent the workmoney by topayment thefrom advanced
thethereof;payment andredeem withoutor furnished cannotdone materials
andagainst anotherpreference asin favor of such advancementsame exists
andpriorright acquired advancementsubsequent is to suchhenor whose

payment.

Assumpsit. house ownedagainstliens aactions to enforceTwo
bank.mortgaged by them to the defendantby the Brittons and

toJuly 10, 1916,mortgage Julymade 8 and recordedThe was
ad-$6600. bankpayment of a note for The defendantthesecure

4,$200,mortgage made; October$5400 at the time the wasvanced
25, 1916.1916, and the balance on November

materialsBeginning August, 1916,Virginin did work and furnished
paid$2310.16 and has beenrepairingin the house to the amount of

1916,3, stillleaving $1403.66 and from December$906.50, interest
thehim frompaidhim. hundred of the sum camedue Nine dollars

1916.25,money by Brittons,advanced the bank to the November
mate-1916,Morgan furnishedBeginning 21, did work andOctober

ofhim the sumrepairingrials in the house for which there is due
1,$698.07, and interest from December 1916.

toin andrights partiesquestion priorityThe of the of the of the
1920,term,by Sawyer, J., the Octoberthe house was transferred from

superior court, ruling.of athe without

Robert TJpton, plaintiffs.for theW.

Martin,E.Nathaniel for the defendant bank.

per-a141, “ifYoung, Statutes, providesJ. c. s. 10 thatPublic
toshall, others,son materialsby performor labor or furnishhimself
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. ..a house. .more, repairingfor .ordollarsamount of fifteenthe
a lienthereof, havehe shallownerof a with theby contractvirtue

land on whichofto the lotright of the owneranyand onthereon
givenconstrued, the lienwasAs this sectionhouse” stands.the
repairorerectionfor theprovidednot to materialsby did extendit
Kentpurpose.used for thatthey wereand untila house unlessof

69Company,v.Knight Mfg. Co.Graton &Brown, 236;N. H.v. 59
striking outbyitamendedlegislaturethe177; in 1905N. H. and

furnishedmaterials soany“oninserting placeinand it's“thereon”
any“Ifreads,as amendedsectionhouse,” so that theand on said

tomaterialsor furnishothers, perform laborperson shall, by orhimself
.a . .houserepairing. . .more, forof dollars oramount fifteenthe

a lienthereof, he shall havea with the ownerby virtue of contract
any. . and on.on said houseany furnished, andon materials so

stands.house”land on theright the owner to the lot of whichof
1905, c. 41.Laws

inby c. 41 readconclusion, s. 10 as amended isnatural whenThe
original section,givenhad thelight the the courtof constructionthe

legislativepurposec. 41 in the schemeis it the officeof or itsthat was
fora lien on materials furnishedgive a mechanic or materialmanto

they becomethoughof a even have notrepairthe erection or house
made,isa of the real at the time the attachment as wellpart estate

the house and the land on which it stands.as on itself
however,plaintiffs, giveThe contend that the office of c. 41 is to
by preference mortgagess. 10 athe liens created over made and re-

thecorded before the contract out of which liens arise was made.
nothing languageis in the of theThere act or the circumstances

plaintiffs’under it enacted thewhich was to sustain andcontention,
they rely (Grandwhile of on Operasome the cases which Co. v.

McGuire, 558; 332;14 Land Mort. Bank v. Company,Mont. Tex.89
Wimberly Mayberry, 240; Fidelityv. 94 Ala. Co. v. Dennis,&c. 93

may504) propositionVa. be authorities legislaturefor the that the
might provided plaintiffs’have that the preferenceliens should have a

mortgage, they tendencyover the bank’s no provehave to that was
legislaturewhat the intended it 41.when enacted c.

In words, construingother the fact the statutes these courts were
provide a preferredthat prior mortgagemechanic’s lien shall be to a

tendency proveno legislaturehas to that is what the intended to
do when it c. 41.enacted

plaintiffThe also contends that the bank cannot “set up its mort-
againstgage plaintiffs,”the because it authorized them to make the
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improvements. enoughIt in faris so as this contention is concerned
say findingto that the court instead of that the bank authorized the

plaintiffs nothingto make improvements,the has found that it “had
employment plaintiffs.”to do with the of either of the

brings questionThis us to the of the time the various lienswhen
concerned,attached. The in far plaintiffsbank’s lien so as the are

attached at the the different to the Brit-­time sums were advanced
tons, mortgagenot at the time the made recorded. Inter­was or

Trust H.Company, 118; Sly Pattee,national Co. v. 70 N. H. N.v. 58
plaintiffs’ they began102. The exe­liens attached at the time the

cution of the contracts with the Brittons under which the work was
is, Virgin’sdone and the materials were furnished. That lien at­

1916,August 9, Morgan’s 21, 1916.tached and October Kendall v.
Pickard, 470; Stone,N. H. Inst. H.67 CheshireProv. v. 52 N. 365.

$5400Virgin’s attached,At the time lien the hadbank advanced
mortgage. byConsequentlyon the he could redeem from the bank

paying note, forit that sum with interest from the date of the but
moneymoney paid$900the fact that of the he has been came from the

by 25, Consequentlyadvanced the bank November 1916. he must
pay $5400 in tothe bank that sum with interest as well as the order

mortgage.theredeem from bank’s
Brittons, 21, 1916,Morgan made contract the Octoberhis with

mortgage.$5600 on theand at that time the bank had advanced
theConsequently payhe the bank that sum with interest frommust

together paid Virgin$900 ondate of the note with the to the 25th
Virgin’s Morgan’s.before KendallNovember,of for lien attached

lien, therefore, preferredis to be toPickard, supra.v. The bank’s
mortgageMorgan’s, only to the amount due on the whennot as

money subsequentlyattached, but also as to the advancedhis lien
satisfy Virgin’s lien.by bank in far as it was used tothe so

discharged.Case
concurred.All


