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294, plaintiff297. had been71 N. H. The71; Company,McLaine v.
roadwaythe because a blastweeks, and this use ofon twojobthe

dangerday. Thetwo three times aplaceimminent took orwas
using roadway pur-this such aforjointlyand trucksfrom workmen

Henceplaintiff’sto the observation.pose open apparentandwas
use,ofperilhe did not the suchit found that assumecould not be

Company, 402,N. H. 405.any v. 79Bjorkif there was.

Exception overruled.

J., the others concurred.Plummer, absent:was

Hillsborough,
April 4, 1922.

England Telephonev.E. Barrett New andWilbur
Telegraph Co.

the declaration sets out a contractof tort cannot be maintained whereAn action
negligent performalleges to it.the failureand defendant’s
against telephone companyapplies to a where the contractThis an actionrule

onlyordinary wrong complainedand the of is theis the usual and servicefor
specialnegative failing perform no circumstancesone of to such service and

company chargeable knowledgetending ofto that the was withshowexist
damagespecialof should bethe likelihood inferred.facts from which

plaintiff alleged he was a subscriber entitled toThe thatCase.
the defendant hadtelephone at his residence where installedservice

22,instrument, morning 1917,the of November servicean that on
the hadfault,his that defendant due noticeinterrupted withoutwas

carelesslyearly day, negligentlyin but andinterruption theof such
dayservice, eveningin the of the same thethe thatfailed to restore

accidentally fire, ofbuildings took that because inter-plaintiff’s the
totelephone plaintiffthe was unable summon theruption of service

destroyedcompletely bybuildingsand his were firedepartment,fire
greater part preventedof loss would have beenthe suchand that

telephoneof the service.except for the failure
plaintiffs aby the close of the evidence nonsuitjuiy.Trial At

J., upon plain-the case theby Marble, who transferredorderedwas
May term, 1920, superiorof court.from the theexception,tiff’s
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(Mr.and Alvin J.Doyle Doyle DoyleLucier Paul fororally),& J.
plaintiff.the

(of Massachusetts) (Mr.IrvingPitt F. Drew and Drew Pitt F.W.
for defendant.orally),Drew the

Peaslee, plaintiff’sJ. The declaration sets out a contract with
alleges negligentand a performthe defendant failure to the same.

soundingno action in tort can beThat maintained for a faultsuch is
jurisdiction. Curtis,the settled of this Dustin 266;law v. 74 N. H.

Mulvanity, H. arguedPetroski 78 N- 252.v. But the case has been
theory somethingthe thatupon more than a mere of anbreach

ordinary agreementprivate involved,was and as the defect in the
by questiondeclaration is curable amendment the uponwhether the

plaintiff gothe could jury upon any theory liabilityevidence to the of
beenhas considered.

publicdefendant a corporation. S.,The is service 81,P. c. s. 13.
upon proposition,It is this alone,and this that it is claimed that

liabilitya here. Itexists is therefore necessary to examine the
to the nature and obligationslaw as extent of the imposedand burdens

by upon enter upon publiclaw those who a calling of this class. The
transmitting intelligencebusiness of through instrumentalitythe of

electricity called forhas the determination of far analogieshow the
guidesof the law furnished to the surroundinglimitations these

callings. None of these questions have state,heretofore inarisen this
and resort must be had to jurisdictionsother precedents dealingfor
directly the inwith matter hand.

telegraphAs the is much earlier in date, most of the authorities
involvingrelate to cases that business; but it is like that of the tele-

phone companies manyin respects,so that all the cases involving
the andnature extent of the imposedliabilities have been treated
generally upon questionsas authorities the in any particular case.

thoughtIt atwas first that the analogy to the situation of the
goodscommon carrier of substantiallywas perfecta one, and that

telegraph companythe was liable as an insurer for the transmission
messages. fallacyof But the of this view was recognized.soon It

abandoned,was and is presentnowhere held at the time.
English explicitThe authorities are to the effect onlythat the

liability arisingis one from contract and that the company’s liability
is limited as it would be in privatecase of a agreement. Playford

Q.L.Company,v. R. 4 B. 706.
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country gone opposite extreme andA in this have to thefew courts
sense,liability,a in the broadest and thathave held that there is tort

may Mc­damages company’s neglect be recovered.all traceable to the
Company, App.Company, 356;la. Glawsonv. 9 Ga. 450.Peek v. 107

byHodges 566, uponalso reliedRailroad,The v. 179 N. C.case of
wrongfully interruptingplaintiff, against strangera a forthe was suit

merelyquestion, butpresentdoes not involve thecommunication. It
cause, appliedremote as indeals law to andproximatewith the as
in thatgenerally. jurisdictionit is heldof And whilethe law torts

recoveryservice,to thelies for failure furnishthat an action of tort
the defend­damages is limited tocases whereconsequentialunusualof

Company,v.facts. Carmichael 157peculiarant had notice of the
system practiceofunder our whetherN. C. 21. “It is immaterial

discharge of publicin the anegligenceisthe action in tort for the
delivery, recoverytheduty forpromptfor contract foror breach of

plaintiff, andinjurythe done thecompensationin either case is for
aspartiesof the the nat­reasonably contemplationinwaswhich
dischargingor indefaultof the contractural result of the breach

N. 232.Company, 126 C.duty Kennon v.the undertaken.”
both extremescourts have avoidedgreater of AmericanThe number

Recognizing prin­the essentialadopted just quoted.and the rule
—agencies dutythepublicall serviceciples apply towhich should

the partythe ofprice, and status asall alike and for a fairto serve
(McDuffee Railroad, 430,52 N. H.v.“that one heldof to service”

— beingduty of service as449) they treated this448, have also
partiesthe andthe consent of asessentially resultinga fromstatus

accordingly.are limitedincurredbeing one the liabilitieswhere
by applicationarrived at theliability beenwhich hasThe measure of

early Company,of v.case Primrosein theprinciples is statedof these
companiesrailroad andcompanies resemble“Telegraph1.U. S.154

commerce;ofthey instrumentsarecarriers, in thatother common
areand thereforeemployment,they publicaand in that exercise

. .alike, discrimination. .withoutbound to serve all customers
different, andare arecarriers; their dutiesaretheyBut not common

they to thesubjectare not sameandways;performed in different
message bya tele­to transmitany contract. . . Underliabilities.

damagesthe for a breach mustcontract,anyas under othergraph,
arisingfairly as accord­may be consideredlimited to thosebe which

verythe con­the breach ofthings froming to the usual course of
reasonably haveparties mustbothquestion, whichtract in or

making contract, likelyasthecontemplated, whenandunderstood
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in case for14, The action was29.result from its breach.” Ib.to
negligence.

they be traceddisallowed, not because cannotdamages are“These
breach, buteffect of thedirectly the and undoubtedas immediate

and,contingent,uncertain andthey in their naturearebecause
are natur-decidedly, they not such as wouldmoreperhaps because

fairly becould not consideredbreach,from a andally flow such
the timecontemplation partiesof the athaving been theas within

9,Me.Company,v. 60 25.entering into contract.” Trueof the
all thescopeitsembrace withindamages“A rule of which should

a failureto resulted frommight be haveconsequences which shown
duty or be a seriousperform stipulateda service wouldor omission to

ofto the transactionto commerce andoperationshindrance ofthe
imposeeffect often be toof life. The wouldthe common business

the or serviceliability disproportionatea to the nature of actwholly
compen-performto and to thepartya bound himselfwhich had

Mass.Squire Company,v. 98paidsation received therefor.”and
negligence.the232, This an action on case for237. also was

generally accepted asin hasThe rule as stated these cases been
companies,thesedefining liability imposed uponthe thelimits of

Y.many Company, 45 N.recognizedbeen times. Baldwin v.and has
14;Ch. St.744; Company Sullivan,Union v. 82 WesternWestern &c.

Company,Beaupré v.Company Gildersleve, 232;29 Md.Union &c. v.
v.155; 210; FererroCompany Company,21 Minn. v. 98 Neb.Nash

377;455; Fergusson Company, 178 Pa. St.Company, App.9 D. C. v.
Telephone v.149; Co.Company, App.Fitch v. 150 Mo. Southern

Wilson, 527;32 Fla.King, 160;103 Ark. &c. Co.Western Union v.
v.Telegraph Co.Company, 471;Candee v. 34 Wis. Southwestern &c.

Lathrop,Solomon, App. 306; Telegraph54 Tex. Postal &c. Co. v.Civ.
575; 119; Kolliner v. Com­Company,131 Ill. Wheelockv. 197 Mass.

liabilitypany, 122; 2 s. a broader126 Minn. Sed. Dam. 879. If
analogiesbyhave to the earlierapplyingcould been sustained certain

thepassed upon, equallysituations which had been it true thatis
precedentslaw affords sufficient the reached.for conclusions

dealing liabilitiesthere are no cases in this state theWhile with
hastelegraph yetor telephone companies,of the limitation which

liability carrier,been declared a in accordas to the of common is
Al-prevailing publicwith the rule as to more utilities.the modern

though a an the thecommon carrier is liable as value ofinsurer for
goods care, he liablecommitted to his does not that is forit follow

consequential damagesall the are to such loss becausewhich incident
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That he not so liablepeculiar particularthe of the case. isof facts
the,bynotice, responsibility limitedin the absence of but that his is

stated, England leadingin in thegeneral rule before was decided
inHadley Baxendale, approvedEx. rulecase v. 9 341. This wasof

Deming Railroad, 455,H. The latter case also onev. 48 N. 468. was
carrier; assumpsitand the action inagainst a common while was

goodsquestionthe stated to be “whether the carrier of whichwas
transport, liable,is under the circumstances of thishe undertakes to

by hiscase, damages arising from the loss of a sale causedfor when
delivering goods.” 76.,delay in the 467. The rule and the reasons

damages a saleit were stated as follows: “The for the loss offor
special damages; and,denominationunder the of withoutwould fall

sale, it could not be that suchnotice of the fact of such understood
contemplated by parties.a been foreseen or the It isloss would have

respon-that the carrier should understand the extent theproper of
sibility assumes, aconsequences part;he and the of failure on his

oughtare communicated to him hespecialand if no circumstances
only consequences mightthe ordi-responsibleto be held for which

narily supposed 76.,be to his contract.”flow from- breach of 470.
rightapplythis decision intended to to the of theWhether was

damages any action, mightin formplaintiff to recover the remoter of
perhaps by ambiguous uponbe left in doubt the remarks it in. the
opinion Cate,in Cate v. N. H. 144. It is clear50 not whether what is

distinguish upon groundthere said is meant to the earlier thecase
assumpsit, thought soughtanthat it was action of or whether the to

expressed right anybe that decision to the to inwas the went recover
bysuggestions adopted court,form of action. But the not thewere

regardedand “are to be as the of the thejudgeviews who delivers
opinion.” 76., 149.

stated, againstAs before the authorities are almost unanimous the
right recoveryof up. inapplicablehere set Nor are these authorities
here of question proximate-because the rule in this state that the of

one in ajury. recoverycause is for the It is true that few cases a has
aupon proximatebeen denied conclusion as to and remote cause which

upon subject. greatconflicts with the local law that But the ma-
jority upon propositionof the cases rest thethe that nature of the
duty imposed upon companiesthe is such that the contract rule,

rule, damages Theyrather than the applies. denytort as to do not
defined,the soundness of the tort rule as here but hold that the

applicablerule is not to the situation.
obligationThe companies general one, that,of the is held to be a so
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may in cases.a recover certainmessageofexample,for the sendee
by thedamages is determinedTorts, But the of130. measureBig.,

liability oneofprinciples governing thegeneralof theapplication
treats theobligation. This viewof a contractwho makes default

—in is the merebeing it substancewrong complained of as what
therelanguage quoted,agreement. In the beforekeepto anfailure
232,Company, Mass.v.stipulated duty Squireor 98is service.”“a

owing tobroadly to be oneAlthough obligation statedthe is237.
description of the situationgenerally, the more accuratepublicthe

public.generalto theoffer of serviceis is an irrevocablethat there
dutyof a ofany person complaincan breachparticularAnd before

obliga­the offer. Theacceptance ofhim,to he must show hisowed
essentially a contrac­plaintiff defendant istion the andas between

377,Hedding Gallagher, 72 H. 380.one. v. N.tual
promisetelephone company is held tobyof theThe rule law which

protecting theevery purpose publicofappliedto one is for theservice
compel companythe to beagainst Its aim todiscrimination. sole is

serve, price.at a reasonable There isready alike,to and to serve all
imposedextending beyondburdenno reason for the unusualsound

companythe in view. thepurposethat which will effectuate When
if, citizen, itobligation privateto had as ais held the it would have

imposed by law,uponan the terms hereexpresshad made contract
beyond putsAnythingof is attained. thisobjectthe whole the law

upon publican unreasonable burden the servant.
early apparent peculiarto that rules thereto­It became courts the

callingpursuesto a and so “exercisesapplied publicfore one who
448)public (McDuffee Railroad, 430,a of N. H.sort office” v. 52

applicable entiretynot in their to this situation. Sincewere new
whollyto the ofapplicable,rules were found not be limit theirthose

sought through Inapplicability was the test of reasonableness. this
way generalthe American doctrine of the nature and extent of the

companiesliabilities of these has been worked out. Two rules often
-— dutyprecaution onlyannounced in this that is a sojurisdiction

apprehend danger,far and that inas there is reason to actions for
agreements by only reasonablythe the topartiesbreach of made

—be can anapprehended injuries impor­be recovered for have had
Theyupontant the reached in these cases. haveresultsinfluence

generallyapplied they appliedas in this in the casebeen were state
Railroad, supra.Demingcommon carrier. v.of the

may liability imposed capabletrue that is not of an exactIt be the
rightsofexpresseddefinition in the terms of earlier classifications
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and remedies. 2 s. developed,Sed. Dam. 875. It has as com-most
mon have, applicationlaw rules from the principlesof established to
new support reasoning greatsituations. It thehas of sound and the
weight of judicial opinion. recognizedIt inhas been heretofore a
measure in this state.

application misfeasance,Whether the of the rule to cases of as
distinguished non-feasance, byfrom mere illustratedas the decided
cases, sustained,can be questionis a involved in presentnot the

chargeinstance. The here a negligent perform dutyis failure to a
render privateto service. If suit parties,were between an actionthe

sounding in not necessarytort could be It is notmaintained. now
goto further than to hold that the fact the engagedthat defendant is

publicin the service, does not make performits meré failure to its
duty to a wrongserve different in fromcharacter what it bewould

agreement.in the privatecase of a
specialthere tendingWhen are no circumstances to thatshow

company chargeable knowledgethe was with of fromfacts which
special damage inferred,the likelihood of plaintiffshould be the can

no ordinaryrecover more than the thevalue of service for hewhich
paid, or to Hickey,which he entitled. Hutt 411;was v. 67 N. H.

Dunsmore,Hurd v. H.63 N. 171.
presentIn the case there no allegationwas evidence and no of

knowledge.such not aIt is case thewhere defendant thereknew
an emergencywas and thereafter failed to act. It is not a case where

negligent performancethe defendant’s of its contract misled or other-
injured plaintiff.wise the It plaintiffis hot a where the orcase did

to any relying uponomitted do act obligation,the defendant’s or
upon performancethe anythereof. in such cases, or in ofWhether
them, mightthere purea soliability,be tort that the rulebroader

accountability damage questionof for is aapply,would is notwhich
uponinvolved in opinion expressed.this case and nowhich is

The evidence in case a typicalthis shows instance of a contract
ordinaryfor the usual service, knowledgeand no ofwith or notice

any emergency. only wrong complained negativeThe of is the one
failing performof to plaintiffa toservice which the was entitled under

contract,his or of promise impliedbecause the of service thefrom
nature of the defendant’s abusiness. In case there no re-such is
covery for the ofresults the unforeseen situation which thereafter
arose.

Exception overruled.
Young, J., thedissented: others concurred.


