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Grafton,
April 4, 1922.

Fred English, Trustee,H. v. Israel C. Richardson.

A bankruptcy option, bankrupt tenant,trustee may,in aat bis assume the lease to
subject relating against debtor,obligationsto all thereto valid suchand liens

mayor the intrustee the lease and such case the relation of landlordrenounce
discharge bankruptcyand tenant incontinues and latter’s does not releasethe

obligation payhis to rent.
security given by against bankruptcyIf a for future rent has maturedthe debtor

proceedings, but interestand the trustee abandons the lease not the debtor’s
bankrupt acquiresin security,the ofunder section 70b the actthe trustee

securitysuch interest in after of theas the retained the satisfactiondebtor
thereby.landlord’s claims secured

securityplacedaWhere tenant as -for renthas a sum in the landlord’s hands
■ subsequently agreementpremises anto are surrendered underaccrue and the

“ therebyprejudicedrightslandlord’s]that none of be forfeited orhis shall[the
”to sum,the to therefrom rentretention of the landlord is entitled deductsaid

oftheretofore between the rent for the balanceaccrued and also the difference
property.the term and ofthe landlord’s use the

byAssumpsit, moneyfor a referee.had and received. Facts found
Defendant bankruptsleased atthe Northern Hotel Littleton to the
by yearsa May 23,1916,written lease for term of fromdated the two
its date at payable per$1800 $150an annual of month on therental
twenty-third day following.of of execu-each month At the time the
tion lease, $500,of the the lessees advanced to the lessor which with
its was, by lease, appliedaccumulations the terms of to be on thethe

year’ssecond inpossession paidrent. The lessees took and rent full
up Sept. 23,to 1917, deposit $500.in addition to ofthe

The theadjudged bankrupts 11, 1917,lessees were on andOctober
trustee appointed 6,was 12. theNovember On November defend-

“ant agreemententered into an bankruptswith the as follows: Where-
as on day May, 1916, Plaisted, partners,the 23rd of Graham & as
took a of I. Littleton,lease C. of inpropertyRichardson the New
Hampshire, Hotel, years,known as the Northern for a term of two

an option yearswith of providedfive additional. Said lease for
a deposit of ($500.00) byFive Hundred Dollars said Graham &
Plaisted in hands, applying year’ssaid Richardson’s on the rent.last

having gone voluntarySaid Graham & bankruptcy,Plaisted into
rights byhave surrendered all their under and virtue of said lease.

agreedIt is bythat in re-occupation premisesevent of the of the said
Richardson, rightsthat none of his be or prejudicedshall forfeited
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($500) in theDollarsof said Five Hundredthereby, to the retention
rule. Dated athereof, socourts, anyor branch shallbankruptcy

day November,of 1917.Littleton, H.,N. this Sixthsaid
I. Richardson.C.
they legally mayfarbound so asand Plaisted to beSaid Graham

be.
Cummings, Att’y for and Plaisted.”J. GrahamEdward

took andagreement, the defendant has sinceof thisthe dateOn
agree-a partynot to thehotel. The trustee waspossession of theheld

appointment. He madeknowledge of it until hisment, and had no
rights exceptit to recover the fiveanyor underto the leaseno claim

ordefendant filed no set-offand interest. Thedollarshundred
lease,damages bankrupts’ breach of thefor theforcounter-claim

bankruptcyin the court foragainst their estatefiled no claimand
$500ofpaymentfound that the “wasdamages. The refereesuch

words,in other Graham & Plaistedrent, paid in advance. Orpaid as
the amount of five hundred dollarsRichardson tohad credit with

per May 23,1916, appliedcent from to bethereon at fourinterestplus
‘rent.”as

upon reporta for the of thejudgmentfiled motionThe defendant
exception, the court denied defendant’sSubject to hisreferee.

gave plaintiffa formotion, reportand on the referee’s verdict the
being $500, deposit interest,of the and less$309.06, the amountfor

Septembera to$150of month from 23 Novem-rent at the ratethe
September term, 1921,from the of the6, 1917. Transferredber

by Allen,court J.superior

plaintiff.Harry Morse,M. for the

Harry Heald,L. for the defendant.

deposit $500contends that the ofSnow, J. The defendant was
vesting bankruptcyin the trustee under the terms of thepropertynot
it, therefore, passed agreementunder the and theact and that lease
6; plaintiff maintains that defendant took noof the theNovember

beyond rentals,the accrued since futurein the fund rentalsinterest
provable positiona claim under the act. Neitherdo not constitute
rights parties.of thecorrectly states the

apursuantmade with the defendant to clause indepositThe was
daythat “Said Graham and Plaisted are thislease which recitedthe

($500) Dollars, appliedFive Hundred to besaid Richardsonpaying
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Hotel, allowingtheof Northern said Richardsonyear’s renton last
interpreta-the It is the fairSavings Bank interest on same.”them

money securitydeposited forlanguagethis that the was asoftion
year’s thatsecond, or last rental. The factpayment- of the thethe

appear engaged savingsbeen innot -to have the bankdoesdefendant
byof the asbusiness, financial condition lessees evidenced th'eirthe

obligation and the absence ofso soon to meet their evidencefailure
deposit, supportfor the this conclusion.any purposeother Theof

moneyto that aspaidthe effect the was rentfinding of the referee
lessor, applicablea credit with the toand constitutedadvancein

interpretation. then,It follows,not in conflict with this thatrent, is
1917, adjudication bankruptcy,the of the of11, date theOctoberon
possession unexpiredof the Northern Hotel under aninweredebtors

theby Septem-the terms of which accrued rental fromlease,written
expiration23, 1917, and the future rental until the of the leaseber

by deposita23, 1918, in the of the land-May were secured handson
against bankruptcy proceedings.maturedhadlord which

provisiona in the to the acontrary,of lease trusteeIn the absence
may, option, bankruptat assume the lease abankruptcy his ofin

case, plightthat he takes the leasehold in the sametenant, but in
it, onlynotheld to the burdens which restedsubjectthe debtoras

claims,also all thedebtor-, equitiesbut to valid liens andtheupon
re Barnhardt &c.parties. Co.,of In Coal 265 Fed.in favor third

Atchinson,387; Scruggs, Rep. 673, 675;In re 205385, 386, Fed.Rep.
Hurley, Rep. 503, 509, 510;Fe Railroad v. Fed.Santa 153Topeka &

Fairbanks, 516, In525,U. S. 526. such event theThompson v. 196
liability Scruggs,for In re supra,from future rent.is relieveddebtor

Uber, Rep. 584, 588, 589; Ells,Fed. rev. 256 In 98677; Rosenblum
Merrill, Rep.Rep. 967, 968; 359, If,v. Fed.Watson 136 363.Fed.

lease,thehand,other trustee renounces the the relations oftheon
subsist, dischargeand tenant and the latter’slandlord inthe

obligationhim frombankruptcy paynot release his to rent.does
Merrill, supra, 363; Uber, 589; Insupra,Rosenblum v.v.Watson

677; Ells, supra, 968;In reScruggs, supra, Dunlap Company,v.re
Son,re504; Sapinsky Rep. 523, 524;B. In & 206 Fed.Am. R.31

57; Shapiro Thompson, 363;v. reRep.219 160 Ala. Inc. Fed.s.
Rep. 667, 670; Withoft, Rep.ColmanRoth, v. 195 Fed.181 Fed.

250, 251.
6,andthe debtors defendant on November the dateIt followsthat

subsisting rights obligationshadagreement, and under theof the
privilege (Hubbard Gould,it was their to deal v.with whichlease
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H.Ramsey Fellows, 607, 609; Rowe,N. Towlev.29; v. 5825,74 N. H.
80),Moore, contingent, however,N. H.Lane v. 59394;N.58 H.

had a aftertrustee, reasonable time hisof the whoupon actionthe
option.toin exercise his InNovember 12 whichappointment on

Fleming Courtenay, 98Rep. 133; v. Me.131,Fed.Rubel,re 166
Railway, 287, 299,150 300;Trust U. S.Co. v.401; United States

Uber, But677; supra,v. 588. theseScruggs, supra, RosenblumIn re
property ultimatelythe abandonedonly to the extent ofrights existed

subsequently elected to abandonThe trustee theby trustee.the
leasehold not theirdebtor tenants in the but interestof theinterest

anythen, deposithad in thesecurity. If, debtors interestin the the
trustee, irrespective leasehold,of itmight pass to the the waswhich

agreement 6, maythe of November but be recoverednot tosubject
in action.this

the trustee look to the bank­contends that mustThe defendant
act, speci­and of s.title that the terms 70a of thatruptcy act for his

trustee,debtor in the notfying of the vests are broadestate which
propertiesthe The inenough deposit.to include enumerated this

“ (5) filing petitiontoproperty prior the of thesection include which
by haveanycould means transferred.” It is nothe [the debtor]

not, anyperceived why the in the instant case could timedebtors
bankruptcy, theywhatever had inequityhave transferredbefore

obligation byand ifthe over above the secured it. But theredeposit
upon say thatany question,doubt it is sufficient to thewere this

notpropertyof in s. 70a is of other assets ofenumeration exclusive
providesspecificallythe not therein defined. Section 70bdebtors

personal belonging bankruptpropertythat “all real and to estates
provisionsetc. of theappraised,”shall This and other showbe act

bankruptdesignedthat all assets of athe act was to cover and estate
legallyany paymentthat manner for thecan in be made available

Rep. 540;Baudouine, 536, 539,of his In re Fed. s. c. 101debts. 96
Rep.re In574; Gailey, 538, specifyingFed. In 127 Fed.Rep. 540.

in trustee, bankruptcythe of debtors the theproperties which vest
generalinparticulars,act of deals in where the act of 18671898

thought, theyhowever,used. It is not that differ inwords were
Collier, ed.), ismeaning. Bankruptcy (10 994. The statute broad

right property hypoth­a debtorenough to include the to redeem the of
Sherwood’s,Inc.,Matter 31ecated to secure future rentals. Am.of

769, 779; Zimmern, Sup.B. R. v. 134 N. Y. 1116.Sanford
theplaintiffit is contention the trustee that defendantBut the of

rentals,deposit, bylandlord has no interest in the because future
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nature, provablenot under the termscontingent areof theirreason
(actof act ofThe sections the(1) bankruptcy act.of theof s. 63a

amendments) presentmost material to the541, and itsJuly 1,1898, c.
may proved andbankrupt beof thes. 63a. “Debtsinquiry provide:

liability,(1) a fixed as evidencedareagainst his estate whichallowed
absolutely owing at the timewriting,inby an instrument...

payablehim, then oragainst whetherfiling petitionof thetheof
. . . shall be . . .priority,to have.”; s. “The debtsnot. . . 64b:

of the or theby the laws Statesany personowing to who(5) debts
givens. “Liens orpriority”; 67d:entitled toisUnited States

uponof or in fraudcontemplationand not ingoodin faithaccepted
shall,consideration, . . . to the extentpresentaAct, and forthis

byaffected this act.”only, not bepresent considerationof such
accruingfor rent afteran claimthat unsecuredsettledIt is well

generalthe ofagainst assetsa debt asprovableis notbankruptcy
674; Merrill, supra, 361,v.Roth, supra,re WatsonInthe debtor.

Thompson, supra;526; Shapiro v.Son, supra,Sapinsky &362; In re
supra. But where futureWithoft,v.Rubel, supra;re ColmanIn

it has been heldspecific property,by upona lienarerentals secured
should be construedact above citedof theall of the sectionsthat

ofprovability debts aseffect, and that thegive lientogether to the
is nots. 63a the test ofclaims undercase of unsecuredin theapplied

Rep. 772,Fed.Orgain, 778,174Martin v.lien.validity of suchthe
the57, 63. (pp.In latter caseRep.Courtney v.Company,219 Fed.779;
ofproof requiredclaimsthat the formalin62-66), it is said substance

entirely, topart, if not unsecuredfor the mostby references. 63a has
fully bysecured a lienadmittedly a claim isclaims, but that where

proof necessaryis not to thebankrupt,the suchupon property of
(5)s'.a familiar rule that 64blien; that it isof theenforcement

variety statutoiyof liens suchto apriorityaccordsrecognizes and
laborers; verythatmechanics, and the safe­men,of materialas those

purposeliens indicate aagainst fraudulentups. setsguards 67dwhich
acceptedgiven goodand in faiththat areall classes of liensincludeto

whole,bankruptcy act, as aconsideration; and that thepresentfor a
ultimately andand to allowpower adjusttocourts withtheinvests

andbankruptcyto withinoriginating prior presentedliensto enforce
anyand at time beforeaccording to their meritsperiodprovingthe

590,Uber, 591,v. supra,In Rosenblumbeen closed.the estate has
Bankruptcylien, the court said:a landlord’s “Thesupportingin

rightsdestroy legalnot toscheme, endeavorsgeneralAct, under its
rightssecurity. enforcing... Inin its a landlord’sin a debt oreither
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themprotectBankruptcy endeavors toway, Actequitablein an the
advantages sothe samepreserveand to themin same measurethe

steppedbankruptcygavefar that the law them beforepracticableas
nature,regardhaving to theiroperation,in interfered with theirand

superiority, priority.”their their
mostof has occurredprinciplesfor the applicationOccasion these

agiven landlordstoin cases havefrequently where state statutes
rentalsupon the to securepremisesleasedupon propertylien situated

inuniformly sustainedperiod.for a liens have beenlimited Such
FidelityCourtney v.Son, supra;&SapinskyIn rerecent decisions.

803; MartinRep.supra; Coppard, Fed.Company, Lontosv. 246Trust
808, 809, 810;Glenn, Rep.Fed.Orgain, supra;v. Fudickar v. 237

ShapiroRep. 381;Supply 210 Fed.Co.,In Hardware &re Southern
761; In reVarley Rep.Fed.supra; Co.,&c. 188Thompson,v. In re

supra; In reRep. 585; Uber,Co., 203 Fed. Rosenblum v.Keith-Gara
by the termsRep. Likewise, liens createdBurns, 175Fed. 633. such

supra,Scruggs,resupported byof a are the authorities. Inlease
Rep.Floyd Co.,re 224 Fed.Orgain, supra; In Scott676; Martin v.

tenant, pursuant to theSo,Fed. when the987; Rep.s. c. 228 506.
itrentals,lease, provides surety paymenta for the of theterms of a

suretyagainst re-rightsthat of the landlord thewould seem the
tenant, ofby bankruptcy irrespectiveunimpairedmain the of the

againstact, preservess. claims of creditorsof the which the16
Zimmerman, 11 Am.Sapinsky, supra;re v.sureties. In Whitthaus

Curtis, There314, 316, 317; 286,B. In re 9 Am. B. R. 295.R.
why governing theappears principlesbe no valid reason the thusto

interpretation equitableand the bank-liberal administration of
respectruptcy pledgesin to liens and for future rentals shouldact
equal, greater,not ifapply with not force in cases where the security

of cash to the Matterconsists advanced landlord. Sherwood’sof
supra,Inc., 775.

covering deposit indemnity againstThe contract the one ofwas
the security beyondof rent. interest of the defendant in theloss The

therefore,the was, only stipulatedaccrued rent ofthe excess the
rental, unexpired term,for the over the theand above value of use

premises period. expiredof for that As thethe the term had before
trial, practical difficultyno is in determiningencountered this amount.

satisfying the defendant,After such claims of there judg-should be
plaintifffor the for the balance, any, depositment if of the and its

accumulations.
foregoingfrom theit follows that there was no error inWhile the

24.YOL. LXXX.
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of grantingdenial motion for the of whichjudgment,defendant’s
ofgiven regardlessdepositwould have him the full amount of the

loss, yet clearly mis-appearshis as it tried under athat the case was
toapprehension legal rightsof parties,the of the the case is returned

thesuperior hearing,the court such infor further accordance with
stated,principles justice may require.herein as

discharged.Case

All concurred.

Rockingham,
May 2, 1922.

Harold M. v. Railroad.Richardson &Boston Maine

correctly isA memorandum of an event which a madewitness testifies was
admissible, fully memorytestifyif is not all itsthe witness able to from to

putcontents. the in the wit-Whether memorandum can be evidence after
memory notness has testified from to all therein wasthe facts contained

decided.
questions sufficientlyoriginalthe absence of ac-The whether an document is

verity copy sufficiently provedallegedcounted for the toand whether of an is
jury mayquestions by presiding judgeaid the are which either thebe decided

jury; excepting partyat the trial to the toor submitted the is on theburden
proceedings.establish error in such

paper purporting copy upona to abe of aWhere document has been admitted
verity originalsubsequentinsufficient its isevidence of and to the trial the

presented argument supremeon court,discovered and trialbefore the a new
verity secondary unquestionable.will not be if ofordered the such evidence is

ground rebuttingexclusion onThe of certain evidence the wasthat it was not
unexceptionable.

Case, 10, 1920, byfor loss June from fire set the defendants’ loco-
bymotive. Trial with de-jury verdict for Thethe defendants.

byfendants denied that the fire was set a locomotive and introduced
tending plaintiff’sevidence to show that theloss did not exceed

amount of the insurance carried on property destroyed.the
Martin, defendants,One a for August,witness the intestified that

1920, himplaintiffthe hetold carried four thousand dollars insurance
policiesin different of which he twenty-twohad hundredcollected

companiesdollars but that the other if hepay;had declined to that
get thatcould his insurance would be all he would want and he would

entirely plaintiffThe fullbe whole. had thebefore trial collected
amount of his insurance.


