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Dodge.E.v. JamesS.Fred Hill

acceptance(P. parol of theS., 215, 3),s. a waiverc.Under the of fraudsstatute
receipt is ineffectual.and actual of chattels

satisfy statute, mustupon to theAcceptance receipt, when alone reliedand actual
buyer, no actpart andof theproved by unequivocal acts on thebe andclear-

of the alone sufficient.seller is
proofsale, thethatof apossession the time verbalIf of atthe vendor has chattels

agreed toacknowledged andthereupon verbally chattels to be histhevendee
satisfydays to the statute.away insufficient“take them” throe is.in

oxen.yoke ofapurchaseAssumpsit, for a contract tobreach of
term, 1920, ofAprilby plaintiff.Trial At thejury and forverdict

J.,by Branch, tothe superior a allowedexceptionscourt bill of was
verdict.athe a for directeddenial of the motions nonsuit andfor

defendant, andApril 7, 1919, to theplaintiff the oxenthe showed
succeedingon thepricemade a thatfor them. former testifiedThe

“HeFriday following place:the defendant]took [theconversation
the cattleyou‘I onthoughtsaid: stoodstopI and see howwould

the ox’stoday?’ aboutI discussionpreliminarysaid some[after
theyas stand?’give justcondition]: youwill for them‘What

hadthe oxHe looked andover,them all aroundwalked [after
Iright, haveispotatoes saltpeter]eaten ‘He allsome and said:

he does.manyworked acted thanevery dayan ox that worse
‘$425I said, right, He said:you give‘All for them?’what will

everything.’ IIjust as oxen andyesterday,said I for thewould
Nothing‘By they yours.’God, you oxen,said: areyokea ofhave
of cattlea yokefurther ‘You haveit, onlywas said about I said:

He ‘Ifrom on.’ said:moment, they yourthis fromare oxen now
‘Mon-youI He said:understand.’ said: ‘When take them?’will

myday man isandmorning comingam a loadto Concord withI
‘Supposecoming Iover with them back.’ said:me and I will take

the no more wasdies,’ dies,’ox and if he andhe ‘He is minesaid:
aboutsaid it. That is the trade.”

byinquiryplaintiff Monday, uponThe onfurther testified that
over, butrighttelephone, the he bedefendant stated that would

thehim thattelephonedthat shortly after foremanthe defendant’s
tosell themdefendant he couldoxen, and thatwould not take the

$250.foranyone oxenaccordingly thethat he wanted soldto; that he
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TJptonRobert (by orally),W. brief and plaintiff.for the

E. JosephNathaniel Martin and Doherty (Mr. Doherty orally),J.
for the defendant.

Snow, J. “No goods, wares,contract for the sale of or merchan-
dise, pricefor the thirty-three more,of valid,dollars or is theunless
buyer accepts actually partand property sold, givesreceives of the or
something part paymentin or in earnest bargain,to bind the or unless
some note or writing, signedmemorandum thereof is in byand the
party charged, byto be or person bysome him thereto authorized.”

S., 215,P. c. s. 3.
The question presented upon reported,is whether the facts there

anywas evidence on ajury receiptwhich the could find accept-and
byance of the satisfyoxen the defendant requirementsto the of

this statute.
The plaintiff that possession bycontends manual the defendant

acceptancewas not to receipt prescribed byessential the and the
relyingstatute, upon Willard, 1;Carter v. 19 Pick. Leonard Davis,v.
476;66 U. S. Warren, 300, BoyntonJewett v. 12 302; Veazie,Mass. v.

24 286; Lockwood,Me. Calkins v. 154;17 Conn. 42 Am.s. c. Dec. 729.
cited,In the goodsfirst case the possessionsold were in the of a

tenant under a lease and the vendor not presentwas entitled to
possession. In cases, goodsthe other the consisted of articles of

ponderoussuch a deliverynature that manual impracticable.was
cases,in may exceptionsWhether such there be to the rule laid down

(Shindlerin the Houston,statute v. 1 261, 263; ShepherdN. Y. v.
Pressey, 56)49, considered,32 N. H. is not since the subject of the

in fullysale the in possessioninstant case was the of the vendor and
easily capable delivery.of questionmanual Nor is the of rulewhat

apply buyer alreadywould where the possessionis in and control of
goodsthe here involved or Williston, Contracts,considered. See 1

s. 554.
in ordinaryThe rule this injurisdiction the case is that where

receipt and acceptance upon satisfyare alone relied to the -terms of
statute, they proved bythe must be clear and unequivocal acts on
part buyerthe of the and that no act of the seller alone is sufficient.

Shepherd Pressey, 55, 56,v. supra, 57; Stevens, 209,Small v. N. H.65
210; Labreche,Clark v. 397,63 N. H. 399. It is not understood that

byit was intended dicta in departthe last case to from this rule.
In bar,the case at there payment partno memorandum or inwas
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acceptance depended uponare alone toReceiptor in andearnest.
any physicalthat theresatisfy the statute. It is not claimed was

evidencing acceptance receipt anythingand or thatact or conduct
passed parties plaintiffmere Butbetween the but words. contends

delivery theythe a of the oxen as stoodspoken,that from words
plaintiff’sin the bam can be found. This he can be inferredclaims

plaintiff’sfrom the of the defendant to made “inassent statement
presence they prop-the of the oxen” that were from that moment the

erty agreementdefendant, coupledof the with defendant’s to take
away following Monday statement,them andthe his further made

“ox,reference to the He is mine if hewith sick dies.” Counsel reasons
finding contemporaneouslythat evidence a thatthis warrants with

acceptance byand receipt defendant, plaintiffof the oxen the the
byundertook, contract, agreeinga and to bailee,new collateral act as

holdto the oxen for the defendant until such time he could con-as
veniently by consentingtake away; arrangement,them that to such

defendant passedthe admitted that title had and that there had
acceptance receipt bybeen an and him.

difficulty plaintiff’sThe with incontention lies the fact that the
supposed bailment, found,new of if prove receiptcontract does not

by simplyand acceptance presupposesthe defendant but that there
completed most,a delivery.been At it a verbal admissionhad was

had a delivery.that there been waiver of such The verbal contract
attestingof not an anbailment was act. It was not evidence of actual

byreceipt which, standing alone, satisfythe vendee would the statute.
any receiptIt cannot be claimed that it better of andwas evidence

acceptance than would be the admission of the defendant that there
had a requirement.been verbal waiver of this Had the defendant

that, bargain,admitted on the at timewitness stand the of the he
verbally agreed acceptance receipt,to waive and it would not bar

righthis inupto set the statute defence.
A contract invalid under the statute because none of the alterna-

requisites provided by compliedtive the been can-statute have with
by requisites.not be made valid a verbal of 1waiver such See

Williston, Contracts, bys. 199. To hold that the statute is avoided
substituting memorandum,a verbal a or ofwaiver of written the
receipt parta payment, acceptance receipt partof or of the and of

goods by agreementof the to mayis hold that verbal the statute be
disregarded. ruling open everySuch a thewould door to evil the

designed remedy. earnest,statute was to a in orpayment partWhile
receipt acceptance part goods sold,or the and of a of maythe be
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parol ofthat evidenceby parol testimony, it does not followproven
receivedmay berequirements of the statutea verbal waiver of the

theavoid statute.to
of, understanding, a vendorIn a differentthe absence of evidence

they in con-remain hisupon goods pricea lien for the whilehas sold
v.235, 236;H. ClarkMoore,v. N.custody.and 5trol Williams

394, 395,Greeley,62 H.419, 421, 422; v. N.Draper, 19 N. H. Clark
of the.a fairN. H. Under construction396; Reed,Paul v. 52 136.

price onexchangeto the oxen for thetestimony, he wasplaintiff’s
bargain no evidencefollowing Friday. 'There isMonday the onthe

partedhad with hisplaintiffinferred thefrom which be thatit can
for thelong uponlien the oxenplaintiff retained hislien. Fo as the

sale, had notoriginal for the defendantprice under contractthe
and over the oxen whichacquired complete dominion controlthat

terms ofreceipt property under theacceptancean and actual of the
Labreche,56;Shepherd Pressey, supra, Clark v.implied.the statute v.

supra, 399.
testimony partiesin of to thistheThe irreconci .able conflict the

validity rests,testimony ofaction, upon the the salewhose alone
statute,strikingly salutary advantages objectof the thethefrustrates

anddishonestyonly guard against partiesthe ofof wás not towhich
against misunderstanding and mis­perjury witnesses, butthe of the

supra,Houston,of men. v. 263.takes honest Shindler

judgmentverdictExceptions verdict set aside: andsustained: for
the defendant.

All concurred.

Hillsborough,
May 2, 1922.

Lacasse, by his next friend,Wilfred Simeon v. Fred R.Lacasse
Atwood.

injuries by againstan for master, acceptedIn action a servant a who thehas not
provisions 1911, 163, assumptionof c. defence;Laws of the risk is thenot a and

plaintiffmere failure immaterial,of the to offer of asevidence his due care is
plaintiff prevails againstthe on this issue unless athere is balance of evidence

him.

Case, to injuriesrecover for inreceived while defendant’sthe
employ. Trial andby jury plaintiff.verdict for the


