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deed, ordinarilyIn the givenconstruction a willof a word not be a different
meaning meaninglesswhere it is not itas stands.
right flowageA may rightof pointbe theas flowdescribed to to a certain or

”lands; right flowage granteesto certain other and “the of to other land of said
apt expression rightis not an to confer the to flow the land so mentioned.

party’s requestIf juryon a evidence be excluded and the are to dis-instructed
it,regard thereby exceptionhe waives his thereto.

Case, flooding plaintiff’sfor the bycellar. Trial jury and verdict
plaintiff.for exceptionsthe The facts opinion.and are stated in the

term,Transferred from the 1920,December of the superior court
by Allen, J.

(byJ. orally),Ovide Coulombe plaintiff.brief and for the

GeorgeF. Rich Libbyand Jesse F. orally),Rich for the defend-{Mr.
ant.

Peaslee, plaintiffJ. The buildingsowns land and Gorham,in
some Androscoggindistance from the river, and sues to recover

damagefor by percolationcaused the of water an in-incident to
in heightcrease the of the river, bycaused a dam bymaintained

the defendant. The right plain-defendant claims the to flow the
tiff’s land conveyances.under certain It was assumed theat trial

conveyedthat the deeds right,such and the issues tried were whether
right bythe had lostbeen user;abandonment or adverse and if it

had, whether the were plain-defendant’s acts unreasonable. The
tiff ahad uponverdict and the case here exceptionis the defendant’s
to the submission theof issues of andabandonment adverse use.

By the deed of Hutchinson, givenFlanders and Adams to in
185'6, grantors conveyedthe a part of a of land adjoiningtract the
river. The description with following language:concludes the “in-
cluding all grantorsthe rightinterest said have in said river with the

flowageof granteesto other land of reservingsaid adjoining, the
right to claim damages.”to nominal powerThe water thenwas
undeveloped generationand aremained so for more than there-

practicalafter. There grantwas no construction of the of water
rights by parties.the The defendant torightnow claims the flow
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by original grantors anyowned the inthe lands 1856 to extent it
question presentedOne ischooses. whether this is the true con-

struction of the deed.
argumentat the trial andIt was assumed at the here that the

“grantees” intended “grantors,”word was to be and that the deed
languageThe requireis to be so read. used does not such altera-

meaninglessof the text. not it righttion It is as stands. A to flow
point conveyed,a certain is often and granteesto “lands of said

might boundarywell be used as aadjoining” right.of such Read-
ing written,the deed as it is the defendant took nothing under it

a uponwhich would be defence the evidence innow the case. The
granteesclaim that grantorsdefendant’s should be read having

apparently adopted questionbeen without at trial,the evidence
applicable to the deed as it is written was not called for and was

appear.not introduced. it exists does notWhether
If, however, adopted “grantees”the defendant’s contention be and

“grantors,” against subsequent purchasersis read even from the
grantors, question is, by expressionthe what was intended the “with

right flowage grantorsthe of to other land of said adjoining.” It
this, alone,is at least doubtful whether if it stood could be con-

anyconvey rightto to flow the land appearsstrued which to be
designated boundary flowage mayas the to which extend. “The

flowageright grantors”of to other land of said aptis not an ex-
pression convey grant rightto the idea of a of a to flow the land

insufficiency languagementioned. The of the for purposesuch is
practical way byin a case,illustrated the transferred where it is

being rightquoted flowageas “the of to lands,”flow etc.
But the clause notdoes stand alone. The whole contract is to

together; succeeding clause, reservingbe read and the grantorsto the
damages,a for an convey rightclaim shows intent to some in the

grantors’ rightIf no granted,other land. such were there would
a damages.be no occasion to reserve claim for The reservation

orinterprets amplifies precedingthe in ways.clause two It indi-
convey something,cates an intent to above,as stated and it also

supplies onlythe in the showingevidence case the extent of that
granted. grant rightwhich was While there is a of some toas flow-

age, grant coupledthat is a rightwith reservation of “the to claim
damages.” grantorto nominal theWhat “reserved he did not

convey, and conveyhe did notwhat remained his in continuation
of his former Furbish,title.” Smith v. H. 123,68 N. 145. The

presumedreservation is not to be to be without substantial mean-
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clearly partiesthat theindicates understood thating. It the exer-
right onlywould cause thegranted nominal damagesof thecise

gave granteethe rightThe deed thefor. to maintainstipulated
molestation, grantorsbut reserved to thewithout their alter-a dam

damages flowage.forto recover theright objectAnothernative
granteemake the and histomay have been successors secure in

development powerof thea future to theright to exclusionthe
grantors’development upon theconflicting property.a Theof

grantorsinterest saidof “all the have ingrant river,”saidadded
this view.togives color

the partiesto conclude thatIt not reasonable understood thatis
rights ofconveyed flowage,extensive future as todeed whichthe

compensationfor to themade owner ofprovision was theno ser-
right exercised,beshouldthe while at theestate when samevient

damages”“nominal stipulatedthe wasright to recover for.atime
partiesit that whatwhole, appears the had inUpon mindthe

right power appurtenantto the water asthe togranta of thewas
conveyed.than to the lands notlands rather Withgranted this
grantors’oppositewater theright to raise the toa land anwent

only damages,nominalwould cause whichwhich were toextent
paid.be

aupon theoryhaving been tried different of the mean-The case
maysuggestedhereindeed, construction bethe shown toing of the

investigation of theupon surroundinga future facts,be incorrect
present decision. Material and importantin of theviewconducted

maybearing upon questionthe have been left out of theevidence
immaterial,it indefendant, because was view of the con-bycase the

by presidingtheupon justice.the deedplaced Whetherstruction
proceedingsfor such furtheroccasion is aor is not mat-there is

superior ifcourt, applicationin the isto be determined madeter
therefor.

meaning the,of the of deed asany permissible view theIn evi­
owns, against plaintiff’sasall thestands, estate,the defendantdence

manage dam inand its araise the waterrighta to reasonableis
For'anyN. H.Company, 74 305. acts inv. excessway. Moore
Chapmandamages.inrespond v.right Company,it mustof the

424, 425.74 N. H.
has atried,been with verdict inreasonable use favorofThe issue

—issues tried whether theThe otherplaintiff.the defendantof
flowagegeneral by abandonment, byof oran easementhad lost

—andplaintiffthe her ancestors inof titlepossessiont he adverse
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right as the defendant was shown to haveimmaterial. Suchwere
stream,of anduse the affordsonly to a reasonablehadever was

unreasonable use.complainta fortono answer
plaintiff is entitled to judg­that theappearsitsituationIn this

deprived rightof theirthe defendantswayno were“Inment.
hand, they had the full benefitother ofbut, on thetrial;a fairto

proper case,issues in theupon the andopen to themevery defence
properlynot opena defence which wasofadditional benefitthe

strongly anyto defeattoo, recoverytendedone, whichthem, andto
Railroad, 318, If,N. H.66 323. how­Felch v.by plaintiff.”the

ought uponbe consideredfacts which to theare otherever, there
in of the conclusions heredeed, reached,viewof theconstruction

superiorin the court.seek reliefshouldthe defendant
attempts to compromiseofexception to evidenceThe claimed

requestthe court. At the defendant’sis not beforeplaintiffthewith
and thefinally juryall excluded were instructedwasthat evidence

conduct leaves the defendantcourse of with-disregard it. Thisto
subsequently receptionrevoked ofexception to the theanyout

obtaining“Asking for and that instruction amountedevidence.
Manchester Duggan,to the evidence.” v.exceptiona of histo waiver

33,H.N. 35.75
Exceptions overruled.

All concurred.

Strafford,
3, 1922.Oct.

F. KimballStanley, Admix, a.,v. Sarah & Ex’rs.Abbie C.

pay propertydefinite contract to inthe evidence establishes a for servicesWhere
thoughpromisorrendered, isthe liable for its breach the method of trans-

agreed upon therein;propertythe is not and where suchference of contract
during life, right compensationpromisorthe a to isis to care for not neces-

by promisee promisor.sarily of the before of thedefeated the death that
case, questionthe of the existence or non-existence of anIn such understand-

partcompensation performanceing by parties fact;forthe as to is one of
any finding understanding maysuchand in the absence of of there be re-

covery part performance.for
parties preventrelationship contractingbetween the does not theirThe fact of

proof theystrangers so, equitablemight; there is doneas and when have the
performance applies.compensation partforrule of

by plaintiff’sAssumpsit, intestate,for services rendered the Annie
and forCushing, housekeeper, companion aunt,nurse heras Sarah


