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right as the defendant was shown to haveimmaterial. Suchwere
stream,of anduse the affordsonly to a reasonablehadever was

unreasonable use.complainta fortono answer
plaintiff is entitled to judg­that theappearsitsituationIn this

deprived rightof theirthe defendantswayno were“Inment.
hand, they had the full benefitother ofbut, on thetrial;a fairto

proper case,issues in theupon the andopen to themevery defence
properlynot opena defence which wasofadditional benefitthe

strongly anyto defeattoo, recoverytendedone, whichthem, andto
Railroad, 318, If,N. H.66 323. how­Felch v.by plaintiff.”the

ought uponbe consideredfacts which to theare otherever, there
in of the conclusions heredeed, reached,viewof theconstruction

superiorin the court.seek reliefshouldthe defendant
attempts to compromiseofexception to evidenceThe claimed

requestthe court. At the defendant’sis not beforeplaintiffthewith
and thefinally juryall excluded were instructedwasthat evidence

conduct leaves the defendantcourse of with-disregard it. Thisto
subsequently receptionrevoked ofexception to the theanyout

obtaining“Asking for and that instruction amountedevidence.
Manchester Duggan,to the evidence.” v.exceptiona of histo waiver

33,H.N. 35.75
Exceptions overruled.

All concurred.

Strafford,
3, 1922.Oct.

F. KimballStanley, Admix, a.,v. Sarah & Ex’rs.Abbie C.

pay propertydefinite contract to inthe evidence establishes a for servicesWhere
thoughpromisorrendered, isthe liable for its breach the method of trans-

agreed upon therein;propertythe is not and where suchference of contract
during life, right compensationpromisorthe a to isis to care for not neces-

by promisee promisor.sarily of the before of thedefeated the death that
case, questionthe of the existence or non-existence of anIn such understand-

partcompensation performanceing by parties fact;forthe as to is one of
any finding understanding maysuchand in the absence of of there be re-

covery part performance.for
parties preventrelationship contractingbetween the does not theirThe fact of

proof theystrangers so, equitablemight; there is doneas and when have the
performance applies.compensation partforrule of

by plaintiff’sAssumpsit, intestate,for services rendered the Annie
and forCushing, housekeeper, companion aunt,nurse heras Sarah
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Metcalf, the testatrix, perioddefendants’ for the years.of nineteen
The fordefendants’ motions a nonsuit and directed verdict were

subject exception.denied to byTrial jury and verdict for the
plaintiff Marble, J.,before who transferred uponthe case the above
exceptions Februaryfrom the term, 1921, superiorof the court.

appear opinion.The facts in the

(Mr.Cooper orally),Snow plaintiff.& Snow for the

Wright Hughes (Mr.William and & Doe orally),Doe for the de-
fendants.

Peaslee, ’clearlyJ. The evidence is sufficient to warrant a find-
ing that there was a contract for compensation to be made in the

property goform of to to the niece at the aunt’s death. It could
performedbe found that this contract was to be by the aunt’s mak-

ing favor,a inwill Annie’s or that provisionthere was to be a for
supportthe future of If agreementAnnie. the was either of those

suggested, recoverythere can nobe here. Annie’s death before
impossibleher aunt’s made it for Annie to take under the aunt’s

will, supportor to call for after the aunt’s death. If however the
agreement merelywas one for property, specificationwithout as

it,to how Annie was to take then the obligationcontract was not
byterminated the mere fact that Annie died first. aSuch claim

partawould become of her estate.
The evidence of what the largelycontract was consists of state-

byments made the aunt. In some of these there is reference to a
will, suggestionin gift,some the of a and in some that Annie was

—enougha and specificationto have house to run it no being made
of how title was to be transferred. In this,addition to one witness

objectedtestified that when Annie to the giving awayaunt’s prop-
erty promised again“Aunt Sarah then her the house that she

in enough Uponand to run it.”lived cross-examination he testified
will,that Annie wanted the aunt to a beingmake but later pressed

testimony effect,for further to the same he said: “I don’t remember
that she said she wanted her a will, generalto make but the con-

was, given awayversation Aunt Sarah had propertyher and she
goingwanted some assurance that she was to have what was left.”

The criticism of uponverdicts founded evidence of casual state-
by promisorments the to promiseedeceased the effect that the

paid, promisor’swas to be or to have the property, applywas do not
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actualrelates to thequotedaboveThe evidenceto this situation.
believed, provetoif tendsand,partiesthenegotiations between

compensationspecifiedaof whichcontract, by the termsexpressan
made.to bewas

a definitethere wasevidence thatfound from thisIt could be
by whichmethodin and that thepayment property,contract for

couldIf a will whichagreed upon.was notit to be transferredwas
contract,aof suchperformanceabetake effect as written would

satisfywayany wouldmade in otherthat a transferit also trueis
ineffectivehand, a which wasother willobligation. Upon thethe

of thebe a fulfilmentany reason, nottitle, for wouldto transfer
legateenaming Annie asa willthe fact thatcontract; nor would

auntdeath relieve thepreviousherbecause ofwould be invalid
way.in some otherperformancefromor her estate

if Anniethatcontention, followit wouldUpon the defendants’
a momenthad diedandfully parther of the contractperformedhad

have been lost.wouldaunt, right compensationall tobefore her
compacttheagree, unlesslikely partiesthe would soIt is not that

and heir. Whileof ancestorof the relationsolely for the creationwas
yet therefinding supported,a would wellupon the evidence such be

compensa-a forrather contractthat there wasis sufficient evidence
ordinaryin sense of that term.tion the

Annieintended that shouldpartiesfound that theIt could be
they no in-aunt, hadfor her thatcompensatedbe for her services

dependcompensation shouldquestionupontention the whether
terminatedcontract wasupon by Annie, that theperformancefull

had theretoforepart performance by herfault,her thatwithout
it could not beby knowledge thatacceptedbeen the aunt with

a house andpromised wasand that the considerationreturned
laidthe law as downenough Upon facts, applyingit. theseto run

cited, plaintiff240, and cases theShattuck,in N. H.Anderson v. 76
compensa-fullpartfor of theentitled to a verdict suchwould be

it)enough as the service(the and to runtion value of the house
necessary performance.fullof service toperformed was the whole

might proved toby Annie haveperformanceThe fact that full
largelygreat magnitude is nowtriflinga or one ofbe either matter

definitely settled its limit.of aunt hasimmaterial. The death the
madeagreement was tendsuncertainty when theIt is true that its

toagreementan createsupport conclusion that there wasto the
the whole evidence itheir, uponthe relation of ancestor and but

question.not on thatis conclusive
^OL. 28.LXXX.
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argument Michigan upon byThe of in the case reliedthe court
206)(More Luther,the defendants Mich. is to thev. 153 effect that

partiesthe that anyand understood there not to bewasintended
compensation part performance. Upon finding, legalfor such a the

liability adopted Woods,conclusion of no be here. Dame v.would
222, question73 N. H. of the existence or223. But the non-exist-

understanding case,ence of such one of fact. So in thisis it is to
presumedbe ifjury partiesthat the were instructed that the under-

stood, agreed compensationand in there should be noeffect that
except recovery.performance,for full there could be no

Michigan agreementthat anWhether the conclusion in the case
compensationfor no must be found fromunder the circumstances

grounded,the evidence in need not bethat case is well considered.
propertyvery prom-The facts here are different. In that case the

appeared supportised look to forpromisorsto be all the had to
declining years. only partin their a of prop-In this case it was the

erty of the promisor.
upon propositionfar as that in the ab-dependsSo that case the

any upon recoverysence of there can be no forsubjectintent the
part state,inperformance, contraryit to the cases this and isis

authoritynot an here.
compensa­important obligationIt is not the to makewhether

in quasi appropri­tion cases this is called contract or some otherlike
designation. thing law of thisimportantate The is that the state

compensation arightis that in a is a to andsuch situation there
duty pay. thought uponto founded aWhether this is to be more

(Brittonunderstanding partiesor less fanciful to the v.imputed
Turner, obligation imposedan in the481),6 N. H. or whether it is

(Dameparticular Woods,absence of in thispartiesintent of the v.
liability growingasupra), controllingis not factor. It is outthe

relation,of a certain and that as matter of law.contract
merelyaargument agreementThe that an is contractadvanced

agreementIt is thebecause it is so in fact cannot be sustained.
plus ordinary contract an enforceable obli­the law that makes the

for the breachgation. Co., ante, 39. It isv. InsuranceSteinfield
assumpsitof islegal obligation, duty,of such that the actionor

.brought. Frye 358, agreementBut anHubbell,v. N. H. 374­74
nogift duty perform promise,to make a to the andlegalcreates no

agreementThepromise.can of theaction be maintained for breach
aimposing duty,in bysuch a case a rule of lawis not vitalized

promise nullityand in inthe fact is a mere law.
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solely uponexpress restsliability upon an contractThe idea that
solelyliability negligence arisesparties, forof the whilethe consent

all the factors involvedlaw, to take account ofby operation of fails
agree areparties so boundThe whorespectivein the instances.
duty upona thoseimposeslawby.their agreement because theact of
a of thatmaintainable for breachcircumstanced, an action isso and

mustnegligence,for the defendant beduty. in suitAnd so the
toduty care, per-and to have failedto a to useshown have owed

imposeslaw, thatparties, plusit. of theform It is the conduct the
duty to in each instance.paythe ultimate

argue, that thetrue, respects, as the defendantsIt is in certain
a between individuals.does to establish contractattemptlaw not

theyor not as choose. ButuponIt leaves them to the relationenter
liability grows.out of which tortequallythis is true of relations

duty. dutyI no to theIf there there is no owe un-is no relation
Railroad, Yet Iv. N. H. iftrespasser.known 76 556.Garland

agreement my neighbor,of if I make an withpresence,learn his or
law, uponliabilities me be-instance, imposesin certainthe each

upon. supposedIn the casescause of the relation I have entered
trips mynewsboy, paperme a and also over ex-for the who sells

assumpsitin in one inalike suit and thefoot,tended he must the
legal dutya of themy to him and breachcase establish relation

Insituated. each instance theimposes uponwhich the law one so
—only liabilitynot the it first declares it.law enforces

liabilityaimposeThe shall todetermination of what situations
suffered, largelyispay received, compensatefor or to for lossbenefits

wantingnot todegree. Argumentsa matter of are sustain either
provenotupon subject.of But this doesany propositionside the

always law isquestion liabilitythe of one of fact. The notthat is
merely of findsparties are because the trier fact thatthat liable

they obligations because of certainought imposesto be. It certain
by actsrelations, and this true of relations created verbalis as as

arising ways.inof those other
law there aThe the rule of that can be recov-real reason behind

ery justicein its and reasonable-such a case this is “fundamentalas
72).(Cavanaugh Railroad, 68, Batchelder,H.ness” v. 76 N. Horn v.

ajustify partto it asAttempts41 N. H. 86. have been made
andunderstandingof the of those who made the contract thus

liability grows. maycreated of which the Thisthe relation out
ground,furnish a it exists. It is evident that if itsufficient when

greatin ofpart agreement, majorityis a of the it is. But the cases
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findingsuch of fact. In such casesthere is no evidence to warrant
—inequity of the situationunjustthe idea of enrichment —-the

undoubtedly furnished a sufficient foundation for the conclusionhas
Upon philosophybe as it is. whatever the rulethat the law should

established, andbased, appears to be it is well both herejust,is it
elsewhere, and not be abandoned.should

ought appliedto be in ac-argument principleThe that this not
support furnished,for assumes thatbytions relatives to recover

relationagreementin all is an for the creation of thesuch cases there
gratuitous.heir,of and or that the services are Whenancestor

recovery limited, stated earlieragreement exists,an the is assuch
nothing relationshipin fact ofopinion.in this But there is the

contracting strangers might;parties preventbetween the to their as
theyproof so,and is that have done no sufficient reasonwhen there

equitable pre-appears denying applicationfor the of the rule which
jurisdiction.vails in this

Exceptions overruled.

Plummer, Snow, J., did not the others con-J., was absent: sit:
curred.

Merrimack,
3,Oct. 1922.

Mary’s for v.St. School Girls Concord.

1913, 115, acquired byUnder Laws c. real estate an educational institution
occupiesbuildings, byfor its future which it eitherand cultivation or so far

(andunimproved capable occupationofas land is which is not rented or
act),provisos exemptwithin the of the is from taxation.

Petition, uponfor ofthe abatement taxes assessed real estate
by petitioner. petitioner corporationowned the The a organizedis

purposes.for and devoted to educational' real uponThe estate
purchasedwhich the tax is assessed was to be used as a site for new

buildings grounds. by plaintiffs pur-and It is owned the for this
pose movingand ofheld with the intention their school thereto

erecting maintaining buildingand and their school thereon, as soon
necessaryas the funds can be raised. landThe consists of three

parcels, halfapproximately land, unimprovedfive and one acres of
except graded corner, uponfor a inlot one which one of the grantors,
Webster, had a which he rented “at the date of thehouse assess-
ment.”


