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being occupiedofcapableunimprovedland far as land isso such
They have cultivatedby plaintiffs.appears occupiedit to be the

holdingareschool, andofcropsit and taken the for the use the
building. Theaerectingpurposefor of schoolpropertythe the

pur-building is one of theto erect aobtaining uponof land which
it, equallyit is withinincorporation. Having obtainedposes of the

the build-to the land untilcorporate power (i. purposes)e. holdthe
aresuggestion plaintiffstheing is no thatbe erected. Therecan

anyin re-procedure isgoodin or that theirproceedingnot faith
spect unreasonable.

housethe renteddoes not coverSo much of the assessment as
should be abated.

discharged.Case

All concurred.

Merrimack,
3,Oct. 1922.

Paige,Paige, J. v. M. T.W. Guardian FredCharles of

Stevens & Son’s Co.

injured by machinery groundis thatA servant who cannot on herecover the
ap-danger, if hiswas unconscious of his knew the condition of master’she

pliances appreciated risk incident their use.and the to
by against accepted theIn a law servant master who hascommon action a a

provisions liability act, upon plaintiffemployers’the is the toof the burden
that he did the risk.show not assume

plaintiff’sCase, personal byfor Theinjuries. Trial wardjury.
aemployed cardingwas to work on machine andby the defendants

among things,duty,it his other to clean the condenser rollswas
running. that, open gateTo do he had to awhile the machine was

gearin fence the end of the machine and thenthe which enclosed
open guard gears condenser andthe over the which drove the rolls
put through opening machine,his hand an in the frame of the some

arrangedgearsfour or in diameter. The were aroundfive inches
fromopeningthree sides of and were several inches it. Thethe

gate not be completelymachine was so the wall that the couldnear
opened.

accident, plaintiff’s opened gatedayOn the of the ward thethe
hand and cleanedguard openingand and inserted his in the the rolls
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as usual, using caughtthe wastebut he was on a set-screw and when
he attempted it, gaveto remove wayit andsuddenly his elbow

gatestruck the behind him his handand came in contact with the
gears. April term, 1921,Transferred from the superiorof the court
by Marble, J., plaintiff’s exceptionon the to a directed verdict.

opinion.Other facts are stated in the

TJptonRobert and Woodbury (Mr.W. Frank E. Upton orally), for
plaintiff.the

(Mr.Lucier Lucier Alvin Lucier orally),& J. for the defendants.

Young, plaintiffTheJ. concedes that his ward was familiar
physicalwith the condition of the defendants’ instrumentalities, and

realized if he came in gearsthat contact with the which drove the
hecondenser rolls would be butinjured, contends itthat does not

he assumed this injury.follow that the risk of He bases his conten-
tion on hetestimonyhis ward’s that did not think he would be
injured.

incontention comes the finalWhat this to isanalysis that not-
withstanding he knew the machine was so close to the wall that the

open partgate only way and thatwould he had standto with his
rolls,the appreciatedback close to it when he cleaned and fully the

anyran for handsrisk he if reason his came in withcontact the gears,
thinkit can be he did not assume the riskfound because didhe not

injured hehe would be when and as was.
however, totest,The determine whether he assumed the risk

using the instrumentalities,incident to defendants’ is not to inquire
thought might injured,whether he he be but whether he knew of

complains,which he beforedefect, happenedthe of the accident and
might injured.realized that he be

words, to inquire expectedIn other the test is not whether he to
and butwas;be when as he whether heinjured realized that if he

employmentin the defendants’ he mightremained be injured by
inof the defects the defendants’reason instrumentalities of which

Company,Fontaine v. 76 N. H.complains.he 163.
byquestion plaintiff’s exception, therefore,The raised the is

tendingany proveis evidence to plaintiff’swhether there the ward
nor was in for not realizing mightneither realized fault that he be

if continued to clean the rollsinjured he when the machine was
running.
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The eighteen yearsevidence relevant to that issue is that he was
happenedold when the accident rolls,and had cleaned these while

running, duringthe machine was a yearseveral times week the he
had defendants; cleaningworked for the he that inalso knew them

way dangerous thingthat a do, alwayswas to and exercised care to
comingavoid in gears.contact with the

All this oughttends to the conclusion that he either realized or
mightto have realized ifthat he be he continued toinjured clean

the rolls running, thoughtwhile the machine was and the fact he he
would not be if heinjured strengthenexercised care tends rather to
than to rebut this conclusion.

The plaintiff’s exception must, therefore, be overruled, for since
the accepted provisionsdefendants have the of 1911, 163,Laws c.
the burden on him oughtis to show that his neitherward knew nor

of,to appreciatedhave known and the risk incident to the defect
in the complains.defendants’ instrumentalities of which he Ber-
geron Company, ante, 231; Company, ante,v. Smith v. 299; Cassidy

Company, 427; Company,v. 79 N. H. Merrill 211;v. 79 N. H. Proulx
Goodrich, 297; Company,v. 77 N. H. Dionne 76 N. H. 17;v. Fon-

Company, Railroad,taine v. N. H. 163;76 Sanborn v. 76 N. 523;H.
Company, 99; Company,Ahern v. 75 N. H. Gorman v. 75 N. H. 123;

Manley Railway, 465; Company,v. 75 N. H. Cronin v. 75 N. H. 319;
Smyth Company,v. 403; Company,75 N. H. Hicks v. 74 N. H. 154;
Roy Hodge, 190; Murphy Railway,v. 74 N. H. v. 73 N. H. 18; Hil­

Railroad, 116; Tolles,ton v. 73 N. H. N. BoyceSt. Jean v. 72 H. 587;
Johnson, 41; Company,v. 72 N. H. O’Hare N.v. 71 H. 104; Allen
Railroad, YoungN. H. 271; Railroad,v. 69 v. 69 N. H. 356; Caseyv.

Railway, 162; Company,68 N. H. Collins v. 68 N. H. 196; Nourie
Theobald,v. 68 N. H. 564.

Exception overruled.

All concurred.


