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2 totention that the office of s. is not limit the situation which
in order to maintain an action on themust exist for the assured

interfering inpolicy, preventbut to him the settlement of claims
obviouslythe for that the ofcompany,and thus defraud officeis

paragraph, providess. 4 of “The shall notthis which that Assured
any negotiationsvoluntarily any liability;assume nor interfere in

legal by Companyor the accountproceedings conducted on of
any nor,any claim; nor, except cost, claim;ownat Assured’s settle

the Company previously given,without the written ofconsent
any expense, provided in hereof.”exceptincur as Art. IV.
short, consideringto areIn all the relevant the issue weevidence

indemnifycompany agreedthe to Trobertends to conclusion that the
liability, consequently plaintiff entitled to the relieffrom the is

prayed for.

Exception overruled.
All concurred.

Strafford,
5,Dec. 1922.

Chapman, Adm’r,F. v. Lee.William

car,“though plaintiff driving itwas a Packard doesn’tthat theAn instruction
man,” &c., groundthough very prejudicialhe was and foras a rich islook

setting aaside verdict.
traveling meaning highways,upon culvert, ofa within the of the statuteOne is

dependentdirectlytraveling upon ofthe surface the roadbed which iswho is
injury bysupportupon for its a is an causedand town liable forthe culvert

insufficiency support.of suchthe
injured “bytraveling highway in a ifa reason of” a defect culverton isOne

depression highway,in thea in its which creates ais defect structurethere
bytravel, injuryrendering and his the frontit unsuitable for was caused

encountering consequentdepression thesuch andof his automobilewheels
slipping embankment.of the hind wheel down an

1,1893, 59, s. for theCase, damages under Laws c.to recover
by forjuryTrial verdict theplaintiff’s intestate. anddeath of

plaintiff.
term, 1921,Septemberallowed at theexceptions wasbill ofA

court, Branch, J., upon excep-by the defendant’ssuperiorof the
charge. Theand the factsadmission of evidence toto thetions

opinion.in.appear the
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plaintiff.(Mr. Sleeper orally), for theSleeper & Brown

(Mr. orally), for the defendant.Hughes & Doe Doe

bringsintestate, andfather of hisSnow, plaintiffJ. The thewas
thedamages for59, 1, to recover1893, c. s.this suit under Laws

automo-of a PackardHe the owner and driverlatter’s death. was
accident.riding at time of thebile, in the was thewhich intestate

agreejury, had failed tochargeIn a to the whichsupplemental
stated, you have learnedday, “Asbeingafter out for a the court

time this case hasduring trial, is the secondthe course of the this
driving a Packardtried, though plaintiffthe wasbeen and even

man, ifvery rich and thiscar, thoughit he was adoesn’t look as
why be in a worse situationgoes repeatedly, partieson willboth

verycase, desir-though the and it istheythan as had never tried
at time.” Theyou agree you possiblythat if can thisable should

plaintiffthe wasexcepteddefendant to the statement that “While
verya rich man.”driving appeara car he n’t to bePackard does

thatequivalent to an instructionexceptedThe statement to was
poverty not rele-plaintiff poorthe a man. His or waswas wealth

beenof fact hadanyvant to issue in the case. If evidence such
offered, If the state-incompetent.it aswould have been excluded

the wouldby argument,ment had in verdictbeen made counsel
Railroad, 330, Lemay331;have been set aside. Caverhillv. 77 N. H.

Demers, Merrill, 379;H.563, 564;v. 77 N. H. McDonnell v. 79 N.
justiceDuplessis Guyon, ante,v. The reason well as the of317. as

tendency asuch exclusion or reversal lies in the natural of such
theprejudicestatement to and the that it influencespresumption

jury Demers, supra;and the McDon-Lemayrenders trial unfair. v.
Merrill,v. supra; Perkins, 11, 20;nell v. N. H. ParkerBenoit 79
Boston, 54, Railroad, 364,v. 56; StoryNew 79 N. H. v. 70 N. H.

387; Railroad, 27,Bullard appliesv. 64 N. H. 32. The reason with
equal, if greater, comingnot force a from the courtto statement
instead of inducingcounsel. The motive an unwarranted statement

Perkins,immaterial. supra. exceptionis Benoit v. Defendant’s
must, therefore, be sustained and the verdict set aside.

unnecessaryThis conclusion it to therenders consider defend-
exceptionsant’s to evidence. But the further ex-as defendant’s

ception charge questions likelyto the are to be involvedraises which
in another trial case,of the it beenhas considered.

plaintiff’s months, byThe intestate, a of nine killedchild was
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overturning automobile, anof the as the car went off unrailedthe
called,Haley road,near a uponat or culvert theembankment so

highwayThe thein the defendant town. surface of was sixteen
covering of the feet aboveabove the stone culvert and fiveinches

OwingThe spanstream. was about one foot. to thethe bed of the
carryinsufficiency springof the culvert to off the rains and melt-

June,ining April precedingin the accident the waters hadsnows
upper easterly nearly toon the or side of the roadaccumulated

highway. presence passinga the of the Thelevel of surface and
byaccumulated, softening washingthus theof the andwaters

by walls,filling supported the culvert had so undermined the sur-
highway portion in, creatingthat a of it fallen aface of the had

way over, northerly'dangerous alonghole in the traveled and the
of, culvert. There was roadside the considerable travel over this

by automobiles and it could be found that the culvertteams and
ordinary man main-not one which the reasonable would havewas

place. Hickey Berlin, 69,v. 78 H. Hubbard70;tained at that N.
H.Concord, 52,35 N. 66-73.v.

citizen, special heavyto the team-havingA occasion use road for
byining, temporary repairs April dumping rocks in the bottommade

of the hole. The attention of the town officials was c'alled to the
repairs priorwere made ‘accident.condition, but no other to the

accident, indepressionAt of the hole or which wasthe time the
way bywesterly portionthe of the traveled had broadened out use

travel, conflicting depthevidence was to andand but the as its
exact anddeeper portionscontour well as to the distance of itsas

way.easterly easterly edgefrom the ofboundary the traveled
inThe for distance either direction from the culvertroad some

average of fromuponwas a fill of an width about 11.5 feet shoulder
shoulder, portion of 8 to feet in width.to the traveled which was 8.5

easterlyspace edge waythe of the traveled and theThe between
where the car ran off inchesof the embankment was 10shoulder

growth grass,covered with a of weeds and small bushes.wide and
pastalongThis extended the end of the culvert for some distance

coveringThe end the of the culvertin either direction. of stones
slopeabout the of the embankment.was flush with

westerlyhad TheThe course of travel over the culvert varied.
through deeperpassed straight thewheels of some vehicles had

larger part the hadportions depression.of the But the of travel
a orswung easterly original travel, makingof course of more lessthe

por-varying, throughwheel-rut the shoalerdefined, but somewhat
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in instanceseasterly wheels the latterThedepression.of thetions
in-way in someeasterly of traveled andedge thepassed near the

waystrip grass groundof between suchnarrowupon thestances
and bank.the

fill and over the end of the culvertalong theembankmentThe
meaningdangerous embankment within theto afound becould be

the hole de-1. It could be found that or1893, 59,c. s.of Laws
public, especiallytravelingto thedangerouspression of itselfwas

notice of the defect.the culvert withoutapproachingto a traveler
materiallyand the embankmentdepression of wasdangerThe of the

by proximity of the other.enhanced, theeach
approachedfather intestateby the of thedrivenThe automobile

anortherly He had driven downdirection.the culvert from the
sharpintersecting Upon completing aroad.uponhill ansteep

111 feet from the culvertHaley road, the driver wasturn into the
upon descendingapproached a threewhich, point, wasfrom that

cent, the and un-grade. was unfamiliar with roadper The driver
embankment, of concealedor both which wereaware of the culvert

drive.right-handcar had afrom his Theview.
intothat, he had turnedin whenThe driver testified substance

appeared practi-to beHaley road, placehe a whichthe saw bad
appearedwhatroad;the that he followedcally in the middle of

(easterly) hole, rightthe of the hisof to leftto be the line travel
depression; thatthrough partthe of thesmallerpassingfront wheel

brake;applied theit he the clutch andas the car came into threw out
depression was turn-started out of the andthat as the front wheel

along,road, in his caring the clutch and startedinto the he threw
upon grassifhis rear wheel aswhereupon slippinghe the offelt

rear theagain brake; the left wheel went overappliedand the that
it; the carof the car after thatpulledand the restembankment

passedhadgo until front wheelnot off the embankment thedid
Theredepression and the car had reached the culvert.through the

scrapedshoulder of the embankment waswas evidence that the
in either direction.at and near the culvertspaceor broken for a

applicationthebe found from this evidence that alternateIt could
negotiatingpower wheel,to rear incident toand the leftof the brake

embankment,slip upon grassthedepression, the wheel tothe caused
causing theroadway,theand thus to break down the shoulder of

embankment.car to slide off the
hishappening any person,damagesare for to“Towns liable

sluiceway,culvert,carriage, upon bridge,a ortravelingteam or
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dangerousor railings, anyembankments and defective upon high-
way, by any obstruction,reason of defect, orinsufficiency, want

repair bridge, culvert,of sluiceway,of such or or em-dangerous
railings,bankments and defective which renders it forunsuitable

59,c.1893,the travel thereon.” Laws 1-.s.
plaintiffThe claims that the ofdeath his intestate was due to the

bynegligent maintenance the defendant of atown defective and
dangerous embankment,insufficient culvert and of a orone both.

jury questionsThe court submitted to the the whether such condi-
tions, either them, existed,or both of negligentlywere maintained
by town tothe and contributed the accident. The defendant

partexcepted chargeto that of the jurywhich left to the the
question injurywhether not byor the was caused the indefect the

supportIn of exception,culvert. its the defendant thatcontends
or indepressionthe hole the aroad was neither indefect the culvert

legal of thenor the cause accident within meaningthe of the statute.
The distinctive functions provideof a culvert are pas-to for the

sage to support portionsof water and highway throughof the and
which it Inpasses.under the ofenumeration actionable defects

culvert, legislatureof a the must have intended anyto include
defect,obstruction, insufficiency or repairwant of of the culvert

performanceimpairedwhich the of either or both of these functions.
in HaleyIt could be found that the hole the road producedwas

by insufficiency of thethe culvert for the passage of the water of
bythe or a defect in coveringstream its walls or which failed to

support and retain the materialfilling roadwayof thewhich was
built.

The defendant concedes the “bridge”that inword as theused
portionsstatute includes all of the structure that are required to

completeit according planrender to the built;on which it is that
“travelinga person upon bridge”is a meaningwithin the of the

when he travelingstatute is that part wayover of the which is
portionsabove the theessential of asstructure well heas when

traveling part spans stream;is over the that the and that if he is
injured by a there existing, injured bydefect he is a indefect such
bridge. (Wilson Barnstead, 78,v. 74 N. H. 80). But the defendant

culvert,that-a “abeing road,contends covered adrain under de-
(Galeforsigned passage Dover,the of 403;water” v. 68 N. H. Boyd

Derry, 272, 273),v. 68 N. H. not in itself highwayis and of the or
roadway under which it runs and which supports;it that the traveled

roadwaysurface of the partabove the culvert ais not of the culvert
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surface, although attributableinand therefore that a defect such
thea in the culvert withinculvert,in the not defectto a defect is

meaning of the statute.
inculverts, provides termsit tostatute, appliesso far asThe

. . .any persontodamages happeningforare liablethat “towns
highway, by reason., upon any. .a . . .traveling upon culvert

. . .suchrepairor of ofany defect, insufficiency,. . wantof .
thereon.”for the travel. . . it unsuitableculvert which renders

by to affordlegislature the statutepurposeIt of thewas the obvious
byinjuries causedhighways fromupontravelersprotection to

far ascoverings culverts, soand ofin culverts. The wallsdefects
thebridges,from are buried beneathdistinguishableareculverts

upon. probableIt is notroadway directlyare traveledand not
of defectiveliability to instanceslegislaturethat the intended to limit

im-far orbeen so removedthe road structure hasculverts where
in direct contactor vehicle will comepaired that the traveler his

probablemoreIt isundergroundof drain itself.portionswith the
injuriesremedya for toto includelegislaturethat the intended

wayin the traveledarising dangerousfrom conditionstravelers
defects. Aprobable product of suchwhich are the natural and

roadway mani-in is the naturaldepressionhole or surface of thethe
insufficiency a has failedof culvert whichfestation of a defect or

upon suchsuperstructure dependentsupport.in its function of The
construction, natural andaccording plan of is thesupport, to its

a in the culvertthroughmedium which such defectmost direct
way. Damage happeningmay be transmitted to the traveled

by dangerous' con-traveling highway reason ofperson uponto a a
thereof, aportions proximatelyin thus due toditions the traveled

byculvert, happensin a to him reason of such defect withindefect
Though expressly inmeaning of the not casesthe statute. stated

inquestion directly issue, constructionthe has been thiswhere
repeatedly by Boydthis court.of the statute has been assumed

405, 406,Derry, supra, 272, 273; Derry, 407;v. 71 N. H.v. Owen
Hickey Berlin,Derry, 113, 114; supra,N. H. v. 71.Drew v. 71

plaintiffcould be found that the hole to which the attributesIt
ininjury structure,the road which wasthe of his intestate was

immediately adjacent coveringanddirectly or to the wallsabove
support.for the naturaldependentof the and thereon It wasculvert

defect, far as a in the culvertmanifestation of the so such defect
highway.on thecould affect travel

statute, happenunder the•Damages, to be recoverable must
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147,H.traveling upon Bow,one Drew 74 N.to the culvert. v.
traveling148; Concord, 259,v. H. one is72 N. 261. ButWilder

upon meaning travelinga of the isculvert within the whostatute
which,upon planthe surface of the its of construc-roadbed under

support.tion, directly dependent uponis the its Itculvert for
traveling atplaintiff’scould be found that the intestate was so

the time of the accident.
argument,in immediate defectcounsel, that,But contends if the

bycovering) anyin in(meaninga culvert a defect its or iswalls
roadwayinrepaired, anymeans defect The which is al-thereafter

continue, although originally produced bylowed to the defective
orculvert, like therein from travel otherarisingstands defecta.
not con-cause, and is not within*the statute. The evidence does

clusively repaired,inshow that the defect the culvert here had been
did,if a to contentionbut it it is sufficient answer counsel’s that-

repair implies making highwayof a thethe defective culvert safe
proximatefrom the of the defect.results

courtjuryThe verdict of the under the instructions of the de-
solelythe- not due thetermined that accident was to carelessness

inof the The the was otherwise issue.driver. care of driver not
that, legislature toargued beingIt is the intention of the limitit

liability injuries actually by enumeratedthe of towns caused theto
a ofdefects, contributingor not cause thedepressionthe hole was

onlyinjury meaning statute,the of the the occasionwithin but
in of in tochangeof the the of travel the car order avoidcourse

was, therefore, permit jurythe error to the to base itshole; that it
injury.aupon finding that the hole caused theverdict

road,theuponfound ofIt could that the strain the shoulderbe
breaking car the embank-permittedthe of which the to fall over

in thement, appli-to the efforts of the driverwas due reasonable
in of the hole inpower passingcation of brakes and into and out

therefore, proximateadefect,the road. Such could be found to be
of the that the unrailed embankmentcause accident. The fact

among in andalso the enumerated structures the statute couldwas
injury,cause of the is ofproximatealso found to be a coursebe

travelingpresent inquiry. car,immaterial the Had the whileto
culvert, pole throughupon telephonethe struck a or other obstacle

skidding driving through hole,to the itthe of the incidentwheels
proximatehole a cause ofcould likewise be found that the was

the accident.
reasoning plaintiff’ssuggested say theIt that it is false to thatis
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he Itavoided.injuryan from a defect whichsufferedintestate
that, damagesin to under thisorder recoverhas been heldnever

byinjury produced collision with the defectivestatute, must bethe
requires plaintiffthelanguageThe of the statute thatstructure.

injured byhe reason oftraveling on the culvert and that bebe
highway forrenders the unsuitablein its structure whicha defect

traveling culvert, wheelsIf,thereon. in over the thethe travel
defect,violently upward by thebeenof the had thrownvehicle

plaintiff out, it would bethrowingvehicle or theupsetting the
thereby happened toreadily injuryan sustainedconceded that

by happenedaccident toplaintiff reason of the defect. Thethe
“bynone less reason of” the defectplaintiff’sthe intestate the

by the of thesidewaysor motionpushedthe car was drawnbecause
defect,of theoperation passingcar to thewheels of the incident

being slipping of the wheelsupward. The insidiousinstead of lifted
through theoperating passagecar in itsupon the bank due to the

point as adepression as effective and direct in of causationwas
appearsThere to have been nojounce would have been.violent

question whether or not thesubmitting juryin to the theerror
injury bycaused a in the culvert.plaintiff’sto intestate was defect

opinionearlier in the order must beFor reasons stated this

granted.new trialException sustained: verdict set aside:

All concurred.


