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by ofcounsel an immate-of the statementA will aside becauseverdict not be set
jury.prejudicetendency or theconfusetorial fact which has no

disparagemay the credi-carried tobeThe extent to which cross-examination
the trial.bility question determined atof fact to beof a is awitness

testifies,statutory privilege and he waivesrespondent of theIf a himselfavails
subjectsfavor, himself rulesto theprotection andin histhe constitutional

applicable witnesses.to other
possible testimonyduring futurerelative to theA trialremark of the court the

statutoryinfringement orof his constitutionalrespondentof not anthe was
being counseltestifying, addressed toprivileges respect remarkthewith to not

havingrespondentjuryruling sub-and thea and not to thein the course of
testify.voluntarilysequently elected toand

by appropriateruling might curedany prejudicial have beenof aWhere effect
request is a waiver ofgiven time, party’s failure thema toinstructions at the

ruling.objection to the
testifyingof wereand mannerrespondent’s appearance witness standon theThe

bearing credibility,jury, on hislegitimate ofconsideration thematters for the
subjectsproper of comment.and therefore

guilty.ofby jury and verdictTrialIndictment, for embezzlement.
superiorterm, 1922, of theAprilJ., theby Branch, fromTransferred

of the state’stoexceptions statementsrespondent’stheuponcourt
of evidence andto the exclusionargument,inopeningin andcounsel

ruling Theof a thereon.in the coursemadeto remarks of the court
opinion.in thefacts are stated

attorney-generalYoung,solicitor, L.Waldron, and OscarJeremy 11.
(Mr. orally), for the state.Waldron

the(Mr. Sleeper orally), for defendant.Sleeper Brown&

failure to account toforSnow, respondentJ. was indictedThe
pay-inmoneys receivedgrain merchants, foremployers, retailhis
Thenumber of customers.by him to agoodsfor deliveredment

openingin the state-following passageexcepted to thedefendant
directly after that a Brod-“And thenof the state’s counsel:ment

and . . .paid; so. . . that had beenaccount, up. .erick . showed
and Mrs. BroderickBroderick’sbookkeeper there, went to Mrs.the

that.” Thehere, paidhadthat sheher, youshe will telltold as
evidence of theincompetence asexception is theground of the

bookkeeper. The essential.to theby Broderickmade Mrs.statement
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goodsfor the waspaid respondentBroderick thefact that Mrs.
producedtestimonyby of Mrs. Broderick who wassupported the

statementby improbablea that the ob-the state as witness. It is
introductory to an offerjected to, merely incidental andwhich was

jury. Aevidence, the verdictcompetentof could have influenced
an im-by counsel ofof the statementwill not be set aside because

prejudice jury.thetendencyno confuse ormaterial fact which has to
CompanyMachineSanders, 259, 263;11 N. H.Davis v. Swamscot
460,Brown, 470;457, 34 N. H.Walker, 22 N. H. Cook v.465;v.

Hollis, 62 N. H.197, 211;42 Rowell v.Winship Enfield,v. N. H.
54, v. Com-Boston, 56;N. H. Williams129, 131; Parker v. New 79

ante, 137, 139.pany,
Nason, whose informa-employers, uponrespondent’sof Mrs.One

for themade, a witness state.original complaint was wastion the
im-respondent sought tocross-examination, for thecounselUpon

prosecutiona motive for hiscredibilityher and topeach establish
hearising fact,the ashostility him fromby showing her toward

a pendingher in libelhad to be a witness forclaimed, that he refused
cross-examination, respond-theDuring the course of thedivorce.for

“And at one time havequestion,theexcepted to the exclusion ofent
youforFogg to evidenceyou trying getin mind to Mr. secure some

admittedThe witness hadyoung girl in Exeter?”from a certain
in he hadto her divorce case whichrespondent aswithconversation

in-soughtfacts, denied that she hadher butvolunteered to some
testify in her behalf. No evidencehim toof him or askedformation

had beenrespondentthat thetending to showhad been submitted
extent to whichrefused, her Thehad to be witness.requested, or

credibilitythe ofmay disparagetobe carriedcross-examination
at the trial. Gutter­of fact to be determinedquestionis aa witness

55,Ossipee, N. H.165, 166; Plummer v. 59Morse, N. H.son v. 58
Hudson,v. 71343, 345;Perkins, N. H. Guertinv. 5958; Merrill

Foster,Perkins, 11, v.18;79 N. H. State505, Benoit v.508;H.N.
ante, 1, 4.

admitting thatcross-examination, witness,the whileUpon further
being a forregardin to witnessrespondentthehad talked withshe

following ques-therefused, upon whichher, he had everdenied that
heyou that“Q. And consideredreceived:and answer weretion

evi-you? A. Circumstantialvery toa witnessbe valuablewould
bycounsel,by the courtobjection the state’sonly.” Upondence

testifyto forFogg never refusedsaid, “Well, saidway ruling sheof
anyaway pointthe fromthat takesto me thatNow seemsher.
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testify somethingmay toFoggpresent.of that kind atevidence
stated, “I will takerespondentfor thelater,” counselto whichelse

in andexception, counsel briefUnder thisexceptionan to that.”
limitingunreasonablyin(1)courtup error of the trialargument sets

in(2)andcredibility of the witnesstheas tothe cross-examination
untrust-the witness’schallenging defendant to showunfairly the

herein-the authoritiestestimony. Underby his ownworthiness
in a casesuchof the cross-examinationcited, the limitationbefore

rulingjustice. The seemsthe trialdiscretion ofwithin the soundwas
allowingrespondent in theto thesufficientlyhave favorableto been

declaringand in thisremain in the recordquestion and answer to
justifyingand if suchhim evidenceinquiry openfield of to when

notThe record doesline submitted.inquiryof should later be
privilegethe of furtherrespondentdenied thethe courtshow that

credibility by questionsherthe issue ofexamining uponthe witness
justified by the evidence.

a moreruling,ofspecification error under thisAs to the second
the not takenrespondenthave arisen hadquestion mightdifficult

providesThethe in his behalf. constitutionwitness stand own
against him-evidencesubject compelledthat no shall be to furnish

indictments,of com-Rights,self. Bill art. xv. “In the trialof
chargedplaints, proceedings against persons with theand other

shall,offences, charged atpersonof and the socommission crimes
otherwise, competent Nothinga witness.request,his own but not be

compelling any personherein shall be construed as suchcontained
anynor result if he does nottestify, guiltto shall inference of his

testify, prosecutionthe counsel for the comment thereonnor shall
24,testify.” S., 224, ss.respondentin does not P. c. 25.ease the

enlarge rights ofdesignThe of statute to the the accusedthis was
election, andmaking competent his theby him a witness at own

an unfair infer-protecting provisions preventthe was topurpose of
privilege.in failure his Ifence to be drawn of his to exercisecase

himtestify, protectsnot to the notthe accused does elect statute
guiltinferences ofonly bycomment counsel but fromfrom adverse

statutoryof theby of But if he avails himselfreason his silence.
favor,in andprotectionhe the hisprivilege, waives constitutional

subjects applicableto to other witnesses. Statehimself the rules
220,459, Sterrin, 222. InOber, 463;N. H. v. 78 N. H.v. 52 State

anycase, competent testifya to tohe makes himself witnessthat
Mullen,the v.issue;relevant and material to Commonwealthfacts
witness,a545, impeachment as546; subjectsMass. himself to97
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587,Bonner, 589;v. 97 Mass. Commonwealth v.Commonwealth
315, and adverseTolliver, 312, uponto inference his119 Mass.

testify knowledge.hisanyfailure to to material facts within Stover
315, 320, People Trybus, 18;Y. Y.321;N. v. 219 N.People,v. 56

470,States, 494; Underhill,242 U. Criminalv. S.Caminetti United
Evidence, par. 68.

stand,subsequently took the and testified atrespondentAs the
question of his refusal to belength mooted Mrs. Nason’supon the

testimonypossibleearlier reference to his waswitness, court’sthe
takingrecord into be inferred from the that theunless it isharmless

objectionableof thestand, compulsionhe under the court’sacted
trial,to been made at theappearssuch havecomment. No claim

taking stand, voluntarilyin the hepresumption is thatand the
Danforth,v.right the statute. State 73 N. H.his underexercised

languageunder which the court’s215, circumstances was220. The
exception and the course ofused, of the taken the trialthe terms

remarkpresumption. The of the court wassupportto thistend
appro-counsel in the of anjury,to the but to coursenotaddressed

rulingtheincidental to and not cal-ruling of law. It waspriate
jury to failure toattention of the his exerciseto direct theculated

355,(State Mosley, 357.) language31 Kans. Theprivilege. v.his
admittedly enigmatical. Underexception taken is counsel’sof the as

error.supportmade to two distinct claims ofinterpretation, it is
a fair trialduty assuring respondent uponthe rested hisThe of

byIf, exception,hisupon the court. counselas well ascounsel
rely error because the court’s remark was an in-upontointended

statutory protection,and itconstitutionalrespondent’sof thevasion
meaning prejudicialmake this clear. Theduty of counsel tothewas

ruling beyond remedy,notany, was but couldeffect, if of the court’s
by given at the time.appropriate instructionsbeen curedhave

Bath, 179,91, 103; Hayward24 v. 38 N. H.Webster, N. H.Blodgettv.
199, Clough,Co., 200;59 N. H. Matthews v.Haines v. Insurance183;

Middleton, 188, 189;74 N. H. Gardner600, 601; Clark v.N. H.70
Isabelle, ante, 191,452, 457; State v. 192.Company, 79 N. H.v.

said,counsel “The Court willclosing argument, the state’sIn his
considering youyou are the evidence will haveyou that whentell

got inpeopleinterest that have it andinto consideration thetaketo
anybody got any more interestthe stand. Hasappearance ontheir

Fogg appearAnd how did he on thethan Mr. has?in this case
appear? goodhe hedid Was the honeststand, gentlemen? How

any-anything wrong, took a cent fromdidfellow that never never
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body, or up tryingwas he a fellow that stood there and was to duck
and fill, anything keep awayback forth and andback to from the

question rightand answering up clearly honestly?”it and The
respondent’s appearance on the and manner ofwitness stand testi­
fying legitimatewere for jury,matters the of theconsideration
bearing credibility, subjectson his and propertherefore of comment.

Small, 525,v.State 531;78 N. H. CommonwealthElectric Co. v.
Rose, 214 Ill. appear545. not from recordIt does the that the state’s

right.counsel exceeded inplain argumenthis It is counselthat was
dealing solely question respondent’s credibilitywith the of the as

testimonya inwitness. His inimportant particulars was direct
conflict with the evidence. He had made his credibilitystate’s an
important askingissue. jury acceptHe the his testimonywas to as
the truth. Whether he looked and the of anpartacted honest man

shifting stand,or and on maywas evasive the witness as be inferred
interrogation,from counsel’s a question put jurywas fair to to the

argument.in
Exceptions overruled.

Young, J., theabsent;was others concurred.

Belknap,
6,Feb. 1923.

Hugh SimpsonA. v. Gideon Gilbert.

Though questions maythe extent to which collateral on cross-examination be
inquired questioninto is a of fact for the trial court and the admission or

openexclusion of exception,theretoevidence relevant is not to the license of
party prove waycross-examination does authorize anot to in that matters

improper provedto be at all.
plaintiffOn operatedthe issue whether of negli-the theservant an automobile

gently, plaintiff priorthe drivingfact that himself had athe on occasion while
a car immaterial,had a collision another car iswith and the admission of

groundevidence thereof is for a new trial.

Action, injuriesto personalrecover for in anreceived automobile
collision. Trial by jury and forverdict the defendant. At the

oftime the in plaintiffcollision the which the ridingcar was belonged
to him but being bywas then driven a Dr. SubjectBrown. to ex-
ception the upondefendant of plaintiffcross-examination the was
permitted to show by before,him that some amonths car bydriven


