
' [80v. Insurance Co.Davidson552

accepted, thegenerallybeing the onepopular viewunsound. The
that it wouldbefor-the defendant wouldconclusionreasonable

of evidenceAnd, in the absenceplaintiff.byheld theprobably be
defendant himselfthat thecontrary, the fair inferenceit isto the

fact, only understandand not wouldscientificignorant of thewas
lines,along popularsubjectuponthink theplaintiff wouldthat the

Ifone.was the correctthat such viewalso understandbut would
test,generalconsequences were thereasonably apprehendedto be

may be, rulethehere. thatno answer But howeverit affordwould
damagethequestion is not whetheris that “Thejurisdictionin this
a directin fact asforeseeable, it resultedor but whetherforeseenwas

311,Dodge, ante, 304,v.act.” Tuttleconsequence of the defendants’
beendefendant hasquestion whether theUpon theand cited.cases

napplies.anticipatio­rule of reasonableguilty negligence, theof
But when317, 321, and cases cited.Railroad, N. H.Minot v. 73
upon theestablished, applicationthe rule has nobeenhis fault has

damages.ofissue
Exceptions overruled.

J., others concurred.Young, was absent: the

Coös,
6,Feb. 1923.

F. v. American Central Insurance Co.Oscar Davidson

mayprocures upon S.,P.One who fire insurance his automobile recover under
18,170, intentionally fraudulently represented2,c. ss. unless lie and to tbe

mortgaged,insurer bis not or concealed tbe fact ofthat automobile tbewas
mortgage misrepresentationinsurer;from of ortbe in tbe absence such con-

warranty policy fully paid byacealment in tbe that tbe automobile forwas
mortgagedand or istbe assured was not otherwise incumbered null and void.

S., 170, 2, question mortgageP. ac. s. tbe whether tbe existence of onUnder
destroyed byproperty questioninsured and to tbe loss is afire contributed

jury.of fact for tbe
money may competentaOffers of to settle claim of an admissionbe evidence

liability, compromise.of if not an tomade as offer
may deciding preliminary questions affectingofTbe trial court refrain from fact

admissibility jury properof totbe evidence and submit them the with instruc-
tions as to tbe effect of their decision.

Action, policy coveringto the aproceedsrecover of fire-insurance
plaintiff’s automobile.the
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ground plaintiffthe atliability thaton theThe defendants denied
carthe that his was-factconcealedpolicytime writtenthe the was

plaintiff for sixteenfor theby jury and verdictmortgaged. Trial
policy.thedollars, ofthe face valuehundred

plaintiff’s-of thethe closeno Atevidence.Defendants introduced
motiona Thefor directed verdict.evidence defendants movedthe

excepted.denied and the defendantswas
to the verdictsetof the defendantsgrantedThe the motioncourt

thegranted onmotion wasplaintiff excepted. Thisaside, and the
that the defend-admitting evidenceerror inground that there was

plaintiff’stheto settlehundred dollarsadjuster fourteenants’ offered
opinion. Transferredin thesufficiently appearfactsclaim. The

Marble, J.byterm, 1921, superiorthe courtoffrom the December

plaintiff.theorally), forDaley& SullivanSullivan {Mr.

theorally), for defendants.Rich Robert Rich& Rich {Mr.

bought an auto-1919, plaintiffPlummer, October,J. In the
ninety-five The defendantsdollars.mobile for hundred andsixteen

automobile wasAfter theinsured for hundredit sixteen dollars.
pay the loss be-refused toAugust, 1920,in the defendantsburned

the time it was insured.mortgagea the car atuponcause there was
fullythewarrantyThere in the that automobile waspolicyis a

encum-mortgaged or otherwisebyfor and notpaid the assured was
null and voidof that it shall bepolicybered. It a condition theis

other than uncon-propertyif of the in the bethe interest assured
be orsubjectif the of the insuranceownership,ditional and sole or

mortgage.by any lien orbecame encumbered
he the auto-plaintiff gave purchasedman fromThe to the whom
price, mortgagea formobile, purchaseportiona of theto secure

dollars, duly recordedninety-fiveand which wasthirteen hundred
personal city of Berlin. This mort-mortgagein the records of the

gage policywas in force the was issued.when insurance
that-provides2 chapterSection of 170 of the Public Statutes

“descriptions concerning its value andpropertyof and statements
orinsurance inthe title of in an forapplicationthe insured thereto

A shallpolicy policyan insurance not treatedshall be as warranties.
by unless-any misrepresentation,not be avoided of orreason mistake

made,fraudulentlyappears intentionallyit to have been and or
representedit andpropertyunless the difference the asbetween was

property reallyit to loss.”the as existed thecontributed
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chapter provides chapterthe same that “this shallSection 18 of
. . .every applicablea of insurance to it ispartbe of contract which

any by insurer, everyandupwaiver of of it shall be thepartNo set
in the in conflict void.”stipulation contract with it shall be

statute, intentionally andBy plaintiffthe terms of this unless the
fraudulently representedeither and to the defendants thatstated

mortgaged mort­his automobile was not or concealed the fact of the
gage warranty policyfrom the in the the auto­defendants,the that

by mortgaged orfully paidmobile was for the assured and was not
encumbered, void, Perrynull of v.otherwise is and and no effect.
Co., 291,H.Insurance 67 N. 295.

relatingplaintiff’s-testimonyThe to this matter was as follows:
by agentThe the if carplaintiff was asked the of defendants thenot

fact,did and did notmortgaged,was and not inform them of that
or he He did not read hisknow realize that should have done so.

burned,policy until after the car and did not until then knowwas
any policythere in carthat were warranties the that the was not

mortgaged insured.when
jury fullyevidence, uncontradicted,From this which was the were

finding plaintiff intentionallyin the did andwarranted that not
fraudulently mortgaged.conceal the fact that the car In factwas

finding upon juryit is the the the made.only evidence that could have
plaintiff truly“The of to propertyomission the state his title to the

fraudulent, and policy.”insured was not wilful and did not avoid the
Co., Co.,Leach H. 245;v. Insurance 58 N. Tuck v. Insurance

56 N. H. 326.
considered, pro-The 2last clause of section remains to be which

policya not be avoidedvides that shall “unless the difference between
represented reallyproperty propertythe as it and the itwas as

theexisted contributed to loss.”
It would not seem in this case that the fact that there a mort-was

gage any wayin of theupon the automobile contributed to the loss
may be, questionthat a for thedefendants. But however this was

jury. Co., Co.,H. 333;Clark v. Insurance 40 N. Davis v. Insurance
Co.,335;67 N. H. Janvrin v. Insurance 70 N. H. 35. And it was

by proper instructions,submitted to them the court under and their
finding thereon, plaintiff,have been for the was final.which must

Dwyer Co., 572,The H. indefendants have cited v. Insurance 72 N.
support. they upontheir are lifeThis case and others cite founded

casualty policies. fire,or The in relation to life andinsurance laws
casualty different,insurance are so so far as the matter now under
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authorityare of no value asconcerned,is that these casesdiscussion
in this case.

controversy,is vital in this does notstatute,The above which
casualtylife insurance contracts.apply to or

portion pro-of the statuteThe that the whichdefendants claim
by anyofreason mistakepolicythat “a not be avoidedvides shall

intentionallybeenappearsit to havemisrepresentation,or unless
case, theythis becausefraudulently made,” applynot toand does

be null and voidpolicyin the that it shouldassert that the statement
any lienbyor encumberedsubjectif of the be becomethe insurance

precedent, and because the conditionmortgageor a conditionwas
becamenever in force or effective.policynot fulfilled thewas was

Co.,theythem cite Ballard v. InsurancepositionTo sustain in that
Co., 6.224 Mass.34;237 Fondi v. InsuranceMass.

obtaininginmisrepresentations insuranceThese held thatcases
intentionally andthey madeand werepolicies,avoided the whether

fraudulently material under these decisions.is not
or“No oral written mis-The is as follows:Massachusetts statute

anegotiationin of contract orrepresentation warranty made theor
in behalf shall be deemedpolicy by the or hisof insurance assured

attachingprevent its unlesspolicymaterial or defeat or the oravoid
warranty intent tomisrepresentation made with actualsuch or is

warrantymisrepresented made aor matter ordeceive unless the
576,1907, c. Its. 21. isincreased the risk of loss.” Laws Mass.

precedenta conditionapplicableheld not whenthat this statute is
areperformed. These cases de-incorporated policyin the is not

in Thea than thisunder different statute the one state.cided
merely an ‘oral or written mis-statute “relates toMassachusetts

ain of orwarranty negotiationor made contractrepresentation the
in policyno a condition thepolicy of insurance.’ It has relation to

542,Co., 188 545. This case isitself.” Barker v. Insurance Mass.
1895, 271,interpretation chapterofan of the Massachusetts statute

the the two above casesit is same as the statute under whichbut
decided.were

description propertyof andprovidesin thatThe statute this state
theretoconcerning and title of the insuredits value thestatements

notpolicyor in an shallapplicationin for insurance insurancean
by reasonpolicyand a shall not be avoidedtreated as warrantiesbe

appears beenmisrepresentation,or it to haveanyof mistake unless
fraudulently made.intentionally and

statute, to therefernot, like the MassachusettsOur statute does
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negotiations aof contract for an policy,insurance applica-to thebut
tion and policy itself.

These uponcases which the relydefendants nohave force as
authority in this case under our statute.

An interpretation chapterof 170 of the Public inStatutes com-
pliance with the demands of the defendants would be a nullification

statute,of the oppositioninand direct to the policy of the state.
The court in Spalding Co.,v. Insurance 71 441, 444, referringN. H.

to the policy of the instate legislation,insurance said: “It discloses
a provideconstant effort ‘to speedy adjustmentfor the paymentand

losses,of awayto inequitabletake technical and defences, and at the
protectsame time to insurers from fraudulent claims and vexatious

suits.’ Co.,Franklin v. Insurance N. H. 251, Among70 258. the
statutory provisions of this kind is the one a policythat notshall be

byavoided reason a misrepresentationof mistake or inten-unless
tionally or fraudulently made, or unless it contributed to the loss.”

“The court set upon groundthe verdict aside the hethat erred in
admitting evidence adjuster $1400that defendant’s offered to settle

plaintiff’sthe claim.” It is understood supposedthat the error was
law,considered to be one of question presentedand the is whether

there was such in pursuederror the presentscourse at the trial. It
the same question bythat is raised the exceptiondefendants’ to the
admission of the evidence. The questionevidence in provetended to

adjusterthat the liabilitymade no denial of but indiscussed detail
the damage.amount of suggestionThere was no compromise.of a
The whole talle related to the amount of That negotiationsloss. such
are competent liabilityevidence of an openadmission of notis to

question.serious in payThere was effect an plaintiff’soffer to the.
in (Altman Railway,loss full 573),v. 75 N. H. the sole matter in

dispute being the amount of that loss.
objectionThe further that there nowas evidence that at the time

of the offer knowledgethe defendants had that the car was encum-
bered plaintiffis also untenable. The paidtestified that when he

policyfor the agenthe told the that he glad policyhe had thewas
protectionfor his own and for that of the man he boughtfrom whom

the car. men findReasonable could well from thatthis evidence the
defendants were informed that the car was encumbered. There

then,was, negotiationssome evidence that the anincluded admis-
liabilityofsion and that the defendants knew at the time that there

uponanwas encumbrance the car.
Following practice,the thewell-established court exercised its
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andquestions,deciding preliminarythesefromto refrainoption
theto consider evi-jury, with instructionsthem to thesubmitted

matters,these otherwiseuponplaintifffortheyif found thedence,
no ofis error law in theout of case. Therelay the theevidenceto

419, andKennett, 69 N. H. casesv.thuscourse taken. Greenfield
Prior, ante, 270.v.cited; Dunklee

exception overruled.exception sustained: defendants’Plaintiff’s

others concurred.Young, theJ., absent:was

Coös,
6,Feb. 1923.

v. Weisman.Herschensohn MaxWole

negligently operating replyan automobile the defendant’saction for toIn an
recklessly, worry,operating carryIhe “Don’ta that was insur-remonstrance

that,” is on the issue of his recklessness.ance for relevant
stoppedjustice requires should be because of thethat a trial admissionWhether
of the trialis for determination court.of certain theevidence

chargeright complainparty of a too favorable to himself.has no toA

by plaintiff.theCase, negligence. juryfor Trial and verdict for
injured ridingan while inplaintiff in accident the de-The was

sufficientlyThe facts are stated in thefendant’s automobile.
by defendant to theExceptions were taken the refusalopinion.

charge.trial,the to the Aand bill ofof the court to discontinue
Kivel, J., term,by April 1922,C. at the ofexceptions allowedwas

superior court.the

Daley& orally),and Sullivan James forWarren W. James {Mr.
plaintiff.the

Rich forGeorge orally),& F. the defendant.Rich Rich {Mr.

plaintiff’s proveevidence tended to thatPlummer, J. The the
in plaintiff ridinghis automobile which the wasoperateddefendant

dangerous manner at an rate of speed;in a and and excessivecareless
other in the carplaintiff passengersthat the and remonstrated with

descendingthat in a hill at andriving;him about his reckless excessive
car, overturned,of hisspeedrate of defendant lost control whichthe


