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25,10,Evidence,of 400.”Best, Principleson the‘principal fact.’
Closser,Cleveland, Ry v.93, 96;N. H. &c. Co.Brown,v. 58Hall

Ind. 348.126
prove par­ahaving any tendency, slight, tohowever“Evidence

fact, juryto the to show thatcompetent to be submittedticular is
Welton, 32Wright Woodward, 474;N. Eaton v.79 H.fact.” v.

L.179; C.Peaslee, 167,v. 36 N. H. 10 R. 928.352;H. TuckerN.
torefusal of the courtexception of the defendant to theThe

of theevidence aboveuponthe case the introductiondiscontinue .in
forparties maintainedthe cannot berelated conversation between

Furthermore, it awascompetentthat it was evidence.the reason
the whetherfor the of trial courtquestion of fact determination

v.stopped.justice the should be Wentworthrequired that trial
Warner, 572;66 N. H. Burnham158;60 H. Morrill v.N.Jefferson,

Stillings, H. 122.v. 76 N.
excepted morecharge the defendant waspart the to whichThat of

by The evi-the evidence.to him than was warrantedfavorable
being theliability competent, plain-relating to the insurancedence

jury might consider thatan instruction that thetiff entitled towas
negligence.determiningin the defendant’sfact

certainly ground complaintno for because thehasThe defendant
they the factjury that not to considerthe werecourt instructed

liabilityhe insurance.carriedthat
Exceptions overruled.

Young, others concurred.J., absent: thewas

Coös,
6, 1923.Feb.
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jurorsby misconduct ofa reason ofquestion trial is rendered unfairwhetherThe
involvingquestions the fairness of thepresence, otherlikein theiror others
justicetrial, hearing by presiding questionaupon as of fact.thedeterminedis

ground of misconduct ofa on theto set aside verdictof a motionThe denial
finding trial notby necessary a fact the wasof thatjurors inferenceincludes

thereby unfair.rendered
ofplaintiff thean action for the alienation husband’sinfor theAfter verdict

ground a inno for motionresumption isaffections, of marital relationsthe
judgment.ofarrest
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Case, against plaintiff’s parents-in-lawthe for alienation of the
plaintiff’s by jury.affections of the husband. Trial Verdict for the

plaintiff. J.,by Marble, term, 1920,Transferred from the December
superiorof the exceptionscourt on the defendants’ to the denial of

their motions to set aside the judgment.verdict and for arrest of
appear opinion.The facts in the

Ooulombe,Ovide for plaintiff.J. the

Ryan Blais,Matthew andJ. Frank P. for the defendants.

Snow, DuringJ. witnesses,the cross-examination of the de-
declaringfendants moved for an order of court a formistrial mis-

jurors alleged duringconduct of to have occurred such examination.
After rendered,the verdict had been the defendants filed a motion
to set it ground,aside on this and ofbecause several other instances

alleged jurorsof misconduct of both in court and outside of the
room; allegedcourt also because of the misconduct of inothers the

presence jurors.of of complained of,Some the if proven,acts were
of a support findingcharacter to a that the trial renderedwas unfair

justify settingand to an order aside the verdict.
supportIn motions, relyof their the upondefendants Perkins v.

Knight, 474,2 H. 475; Tenney Evans, 462,N. v. H. 466; Cilley13 N.
Bartlett, 312,v. 324; Wiggin Plumer, 251,19 N. H. v. 272,31 N. H.

273; Hilliard, 428,and 433, 435,Beattie v. 55 N. H. in each of which
questioncases the thewhether verdict should be set foraside mis-

jurors parties byconduct of or presiding justicewas transferred the
to the upon bylaw term a statement of facts found the trial court

uponor bysupported affidavits,facts in accordance with what
appears earlyto have been the more common practice in such cases.
In upon, justicethe rulingcases relied the trial made no findingor
as to the ultimate fact thewhether trial had been rendered unfair.

systemUnder present practice,our of and questioncourts the
whether a bytrial unfair jurorsis rendered reason of ofmisconduct
or presence,others in in questionstheir as the case of other involving
the (Fuller Bailey,fairness of the trial 71,v. 58 N. H. 72; Merrill

Perkins,v. 262, 263), hearing by61 N. H. determined uponis the
presiding justice question Beckley Alexander,as a of fact. v. 77

255,N. 256, 257; Tierney Works,H. 166,v. Granite 79 N. H. 168;
Pittsfield, 104,v. N. H. 105; Ready Company,67 v. 67Maxfield

147;N. H. Bushey, 290, 291,Adams v. 60 N. H. 293. at“While
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arising in thefactquestionsdid ofone time the law court consider
time did the courtspecially reserved, at nocourse of trials when

reserved;notattempt pass upon questionsto of were sofact which
separating the court1901,in of of thepurposeview the act ofand
in a recent thatfact,from the it has held caselaw court of beenof
questions even whenpass uponhas powercourt not to suchthis

Railroad,Wren, 361, 366;77 N. H. Nawn v.State v.reserved.”
460, 462.299, 302, 303, Railway, 77 N. H.304;H. St. Laurent v.N.77
motionsbar, a defendants’uponIn the case at trial was had the

testimonyfully upon oralheard, partlyin thewhich defendants were
court, carefuluponand The afterpartlyof affidavits.witnesses

denied thetaken,of all filed andconsideration affidavits evidence
findings requested,made orNo ofdefendants’ motion. fact were

The denial of de-special question of law wasand no reserved.
necessary inferencebymotion aside thefendants’ to set verdict

byfindinga of fact that the trial not rendered unfairincluded was
101,alleged Dow, 104;misconduct. Lee v. 73 N. H.the Maxfield

de-supra. only question by thePittsfield, The of law raisedv.
exception, therefore, is evi-fendants’ whether there was sufficient

support implied supra;finding. Pittsfield,this v.dence to Maxfield
Wren, Railway, supra.Laurent The trialsupra;v. St. v.State

personalfor at ofjustice opportunityhad an the timeobservation
thesupposed misconduct in the court room. As to misconductthe

complained room,of of the court the con-outside evidence was
alleged of in out offlicting. misconduct,As to each act both and

court, there from which that it didwas evidence it could be found
occur, prejudice jury.or did not ornot was harmless influence the

nothing by exception.defendants takeThe therefore this
the verdict,two months after trial and the defendantsSome over

judgment ground plaintiffto arrest the on the that the andmoved
livingrelations,her husband had marital and were thenresumed

allegedtogether. Upon hearing, true.the were conceded to befacts
exception to a motion to beThe defendants’ denial of their seems

rightaupon misconception plaintiff’sof the of thefounded basis
recovery. gist deprivationThe action support,of of the not the ofis

husband,the loss of of the affec-but consortium which includes his
tion, conjugal society, cooperation. Bigelow, (8th ed.),andaid Torts
153; Adams, H. 142, Grant,v. 66 N. v. 62 N. H.144;Seaver Cross
675, 682, 684; Railway, Bennett,289;Guevin v. 78 H. Bennett v.N.

584; Main, 232,N. Y. Heer­App. 234, 235;116 Adams v. 3 Ind.
James, 120, Card,v. 58 1. The123;mance 47 Barb. Foot v. Conn.
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injury, therefore, uponis notof the dependentcharacteractionable
wrongof the husband. Theseparation upon physicalor the absence

may damages thoughrecovered the wife be liv-be inflicted and
Schouler,2ing Marriage, Divorce,her at the time.with husband

Relations, par. 1332; James,Domestic Heermance v.andSeparation
Card,Main, supra, supra;at Foot v. Rinehartsupra; p.236;Adams v.

Goehring,Bills, 534, 537, 413;Rott v. 33 No. Dak.538;v. 82 Mo.
bringingAla. is the ofNewman,Parker v. 200 103. Nor this suit

recovery damages plaintiff’s regain-therein a bar to theand the of
society hering conjugal possi-the and affections of husband. This

bility right priceher she did not awas valuable which surrender as
Card,past injuries. supra.for redress for Foot v. The verdict

bydamages plaintiffof suffered the thedetermined the amount for
wrongful prioracts done to the date of the writ. Haddefendants’

societyand of her husband inshe reclaimed the affection whole or
part trial,in before the evidence of that fact would have been rele-

damages. hercompetent upon question rightfulvant and the of But
subsequentherreclamation of the consortium of husband to the

trial, judgmenta motion in of aaffords no basis for arrest founded
itexistingon the at the time was rendered. There nofacts was

error in motion.the denial of the defendants’

Exceptions judgmentoverruled: the plaintiff.for

All concurred.

Rockingham,
6,March 1923.

Felix v. Killam.Levasseur Lewis

only dangers employment apparentA servant assumes such of his as are or which
ordinary care would disclose.

Case, by jurynegligence.for Trial and for plaintiff.verdict the
The defendant’s for a amotions nonsuit and for directed verdict

by Branch,denied, subject exception, J.,were to who thetransferred
term,April 1922, superiorfrom the ofcase the court. The facts are

opinion.stated in the

Waldron, Churchill, plaintiff.& and L. forSewall Arthur the

Henry George Gardner,C. and & for theScammon defendant.


